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FLEXIBLE EMPLOYMENT, FLEXIBLE DISPUTE RESOLUTION
David Adrian Maté*

Keywords: flexibility, employment, dispute resolution, alternative dispute
resolution, industrial relations

Abstract:

Our work is increasingly determined by ways of working that differ from
previously considered typical forms of work. The proportion of people
working in informal working schedules, teleworking and many other flexible
forms is increasing. However, despite the increasing focus of the literature on
flexible forms of working, relatively little is said about flexible forms of
dispute resolution. In the framework of this study, | would like to highlight
that, in addition to flexible working, it would be essential to address the
strengthening of flexible dispute resolution possibilities.

Introduction

In market economy conditions, the issue of flexible employment has been a
significant focus for a long time. Since the 1970s, the expectations of global
competition-driven restructuring of the world economy have increased the
need for flexibility and quality. This has also been reflected in the
reorganisation of previous corporate structures and the restructuring of
employment relations.® Since the 80s, OECD countries have seen flexible
workforce management as an effective tool for tackling unemployment.
Flexibility became the dominant labour market strategy for European Union
employment in the two thousand. Nowadays, a new wave of flexibility has
reached the world of work, as the effects of platform work are on the horizon;
the COVID-19 pandemic and the currently unfolding energy crisis are also
working towards flexibility. All these circumstances make employment more
flexible because they force new solutions or the widespread application of
existing solutions that allow for a high degree of labour market adaptation. All
these phenomena and their effects are the starting point of the study.

Flexible employment in general

* assistant Lecture, University of Miskolc, david.mate@uni-miskolc.hu

1 Csaba Mako, Miklos Tlléssy, Péter Csizmadia: Flexicurity: Theoretical approaches and
practical experiences, Institute of Sociological Research, Hungarian Academy of Sciences,
2010, p. 34.



We have already partly covered the emergence of the need for flexibility and
its importance, but it is recommended that we clarify what we consider flexible
employment. Employment flexibility is generally understood as the ability to
adapt the workforce's structure, size, and skills to changing external
circumstances and conditions, as well as to the needs and capabilities of the
employer.2

The European Union directive on work-life balance has led to changes to
labour codes in many European countries. The Directive defines flexible
working arrangements for the acquis as follows: Flexible working
arrangements allow workers to reorganise their working patterns, including
through teleworking, flexible working schedules, or reducing working hours.?

It is essential to point out that employment flexibility presupposes a complex
system, of which labour law is only one element. The concept of flexicurity*
was based on the Green Paper, which was based on the Lisbon Strategy. The
balance between flexibility and security involves developing a social and
labour market programme in which four elements are crucial: labour
legislation, active labour market policies, social security systems, and
jobseeker's allowance schemes.®

The teleworking directive is an essential milestone in flexibility. In the
European Employment Strategy context, the European Council invited social
partners to establish agreements to modernise work organisation, including
flexible working arrangements, to make enterprises more productive and
competitive and ensure the right balance between flexibility and security.®

The manifestation of flexibility in labour law can take many forms, such as the
free or informal choice of the place of work, the reorganisation of the extent
and rules of working time, or the possibility of modifying the job. The
flexibility of labour legislation is demonstrated, among other things, by the
wide range of atypical forms of work that can be found in the given code. And

2 Michat Barafiski: Employment flexibility in times of crisis, Studia Iuridica 2022; 95. szam:
9-29.0.

% Directive (EU) 2019/1158 of the European Parliament and of the Council on work-life
balance for parents and carers and repealing Council Directive 2010/18/EU, Article 3
Definitions, paragraph 1, point (f)

4 Flexicurity is one of the models of active employment policy in a social market economy.
Flexicurity combines the flexibility of the labour market, a high level of employment security
and the principles of public employment policy based on the rights and obligations of
workers. Flexicurity is one of the central concepts of the European Employment Strategy
and the Employment Guidelines.

® Noéra Jakab: Thoughts on the balance of flexibility and security on the occasion of Tamas
Prugberger's 80th birthday, Miskolc Legal Review, Vol. 12, Special Issue 2, 2017, pp. 213-
226.

& Framework Agreement on Telework by ETUC, UNICE/UEAPME and CEEP, 16 July 2002.
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among the parameters of traditional labour law, teleworking is eloquent proof
of flexibility.’

Flexibility brings many advantages as well as disadvantages. Flexible
employment and the increasing diversity of employment relationships also
have harmful effects: part of the workforce successively performs several
short-term, low-quality jobs with insufficient social protection, which keeps
them in a more vulnerable position.® In my view, this is primarily the most
significant challenge for achieving flexible employment. According to many,
flexibility necessarily entails a reduction in employee protection.® In my view,
however, flexibility can also be based on mutual benefit and is necessary, with
appropriate guarantees and security, to keep labour law attractive to
contracting parties.

As Michat Baranski points out, flexibility is particularly important in times of
crisis. | agree with the statement that flexicurity rejects the notion that
flexibility in employment is an element that benefits only employers and that
security is only important for workers.'% All this is confirmed by the changes
in working conditions that occurred during the coronavirus epidemic, adapting
to the situation that has arisen, which in many cases resulted in a win-win
situation in the relationship between employer and employee.

Flexible dispute resolution

At first glance, the connection between flexible employment and dispute
resolution may not be immediately apparent. However, | believe that the
concept of flexible employment extends beyond just the nature of work, but
also includes the potential for flexible dispute resolution. Alternative dispute
resolution (ADR) is a prime example of this, offering a more adaptable and
efficient approach to resolving conflicts.

The most commonly accepted definition of an alternative dispute resolution
system in Hungary is a set of procedures that provide an alternative to the

7 Istvan Horvath — Zoltin Petrovics: Digitalization at Work: Expanding Horizons with
Loopholes, Pro Futuro 2021/2, 61-80.

8 Hilda Téth: The principle of flexicurity during termination of employment, Miskolc Legal
Review, Vol. 12, 2017, Special Issue 2, 620-630.

% Aleksandra Wilczyn'ska - Dominik Batorski - Joan Torrent Sellens: Employment Flexibility
and Job Security as Determinants of Job Satisfaction: The Case of Polish Knowledge
Workers, Social Indicators Research, Springer Science+Business Media Dordrecht 2015,

10 Michat Baranski: Employment flexibility in times of crisis, Studia Iuridica 2022; 95. szam:
9-29. 0.



decision-making procedures of litigation before a court and arbitration, which
are often considered slow, inflexible and costly.*

ADR procedures can be described along a dispute resolution continuum with
three main variables: control over the outcome, control over the process, and
costs of the process, complemented by the formality of the process and the
confidentiality of the process. As the parties move from a more informal
process to a more formal process, costs increase, the dispute becomes more
public, and the parties' control over the outcome decreases.? Flexibility is the
main advantage that characterises each type of procedure. This will enable
those in the world of work to benefit from flexibility not only in the
performance of the contract but also, where appropriate, in resolving disputes
that have arisen. Compared to litigation, the most mentioned advantages of
ADR are: their application saves time and money, the parties retain control
over the case throughout, in the broadest sense, it fits flexibly to the needs of
the parties, and finally, it is not public. Adaptability and flexibility to the
parties' needs are linked to other features of ADR. Flexibility should be
interpreted broadly, e.g. switching between specific ADR techniques is
possible. If these have not been effective, it may be agreed in advance or after
the failure to succeed that a decision-making procedure will close the
discussion. The flexibility is also reflected in the fact that the ADR procedure
is adapted to the convenience and needs of the parties in terms of place and
time.13

Before choosing an ADR method, it is worth identifying the type of dispute.
There are different forms of disputes. According to one division, labour
disputes can be disputes of law or interests. According to the other grouping,
we can distinguish between individual and collective disputes. Labour law and
disputes require different dispute resolution procedures because of their
different nature. These solutions have generally developed in the labour laws
of all countries, regardless of whether or not a theoretical distinction between
the two types of disputes appears.}* The distinction is, therefore, helpful in
choosing the most appropriate procedure.

11 Zoltan Racz: The situation of alternative dispute resolution (ADR) in Hungary In: Tamas
Keékesi (ed.) 28th microCAD International Multidisciplinary Scientific Conference = 28th
microCAD International Multidisciplinary Scientific Conference. Miskolc, University of
Miskolc, 1. 2015.

12 Eva Malik: Alternative dispute resolution in the world of work, Pécs Labour Law Bulletins,
Vol. 10, No. 1, 2017, pp. 152-158.

13 Krisztina Rouge Molnéar: Mediation in the system of alternative dispute resolution, with
special regard to its role in labour law, PhD thesis, Szeged, 2005, p. 134.

14 Eszter Balogh - Dr. Lilla Bodnar - Dr. Andras Creamer - Dr. Maria Kulisity - Gabriella
Lovasz - Dr. Zsolt Nadhazy - Zsuzsanna Rakoczy - Dr. Krisztina Rouzs-Molnar: Research
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Three alternative dispute resolution methods are most common in labour
disputes. The first is conciliation. The essence of mediation is that the parties
to the conflict try to settle the dispute through dialogue without involving a
third party and simultaneously reach a mutually acceptable agreement. In
practice, this is a communication process based on exchanging information,
which ends effectively when both parties feel that the decision is also in their
favour.

The second is mediation. Compared to conciliation, conciliation/mediation
differs primarily in that not only are the parties involved in the negotiation, but
also a third party, but it is similar to conciliation in that the right to decide
(agree) remains in the hands of the parties, i.e. the third party cannot make a
binding decision in the conflict.

The third method of dispute resolution is arbitration. In arbitration, i.e. the third
and final category of "Discussion™ as a dispute resolution approach, the most
significant change compared to the previous two categories — conciliation and
conciliation/mediation — is that here, the parties to the conflict hand over the
right to decide from their own hands to the third party, namely the arbitrator.
Avrbitration is also known as arbitration, rooted in the Latin ‘arbitrare’, which
means to make, judge or decide. The advantage of arbitration, which is
implemented through the institutional arbitration system in Hungary®, is speed
and flexibility. Arbitration is less bound than traditional court proceedings. For
example, the parties may agree on certain procedural issues, and in the absence
of agreement, the arbitral tribunal has the power to determine the course of
proceedings. All this contributes significantly to the speed and efficiency of
the procedure.*®

Alternative dispute resolution in labour law

However, one of the most significant influencing factors of the working
atmosphere is how the organisation thinks about the conflict situations that
appear, how and to what extent it can — and wants — to manage and resolve
them.!” The introduction of alternative dispute resolution methods, including
mediation, into the workplace, therefore, presupposes a kind of "maturity" on
the part of the employer: a strategic approach in which a good workforce (has

report, Research on the social usefulness of the activities of the Labour Mediation and
Arbitration Service, Gyula Rézler Institute of Mediation,

15 Zsofia Graner: Possible avenues of alternative dispute resolution in civil-economic disputes,
focusing on arbitration, Székesfehérvar Regional Court, 2020, pp. 1-40.

16 Judit Glavanits, Barna Bence Wellmann: The Place of Alternative Dispute Resolution in the
Legal System, National University of Public Service, Budapest, 2020, p. 21.

17 Erika Cseméané Véaradi: Alternative dispute resolution options, MISKOLC LEGAL
REVIEW Volume 14 (2019) Special Issue 1, pp. 19-30.
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market value), the efficiency of the operation of the organisational unit is a
value, in which the existence of conflict means a loss of energy and additional
costs, and which aims to be able to adapt flexibly to the challenges of the
market. Flexibility means adapting to changing conditions, which refers to
people's adaptability since they plan, initiate, and implement all changes. One
manifestation of this ability is the ability to resolve conflicts internally within
an organisation.'®

The Labour Code currently in force has brought about changes in the field of
alternative dispute resolution. The most important change in the resolution of
disputes of interest is the abolition of the possibility of mediation as an
alternative form of dispute resolution regulated by law. (This does not mean,
of course, that in the future, the parties cannot try to resolve their dispute
through mediation with the participation of an external, neutral party.) In
contrast to the triad of conciliation-mediation-arbitration, the "new Labour
Code" provides the possibility of conciliation committees and arbitration for
actors of the world of work.®

Labour law is fundamentally based on a durable contractual relationship,
which also requires appropriate dispute resolution techniques to maintain it. In
labour law, the possibilities offered by alternative dispute resolution should
play a much greater role, which would also greatly serve flexibility. | found it
a very good initiative that the Labour Advisory and Dispute Resolution Service
was established within the framework of the GINOP 5.3.3-18 tender scheme,
the aim of which was to help the parties of collective interest disputes to
conclude mutually beneficial agreements with each other, taking into account
and respecting the interests of the other party.?® Unfortunately, the Service
ceased operations in January 2022 after less than three years of operation, and
therefore, the issue of alternative dispute resolution in the field of labour law
is currently unresolved.?! | agree with the view that the dispute resolution
service needs legal legitimacy.?? In my view, however, alternative dispute

18 Krisztina Rouge Molnar: Mediation in the system of alternative dispute resolution, with
special regard to its role in labour law, PhD thesis, Szeged, 2005, p. 69.

19 Zoltan Réacz: Quo vadis, MKDSZ? The situation of alternative dispute resolution in the field
of labour law, Publicationes Universitatis Miskolcinensis Sectio Juridica et Politica, Tomus
XXXII1 (2015), pp. 326-334.

20 See https://www.munkaugyivitarendezes.hu/

2L Tamas Prugberger/Melinda Mészaros: Theses for the amendment of the Labour Code from

a social point of view. In: Hungarian Labour Law (E-journal), 2022/2. 1-17.

22 Gabor Deeppataki: Experience of the alternative dispute resolution service dealing with
labour disputes, Miskolc Legal Review Volume 15 (2020) Special Issue 4, pp. 55-62.
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resolution is justified not only in the case of collective labour disputes but also
in the case of individual disputes.

The Code of Civil Procedure in force contains provisions that may facilitate
the reorientation of disputes to alternative routes. Such a provision requires,
for example, that the court informs the parties of the substance of the mediation
procedure, the possibility of its use, the conditions for its use and, in this
context, the rules on standstill if there is a chance of its success, in particular,
if requested by either party. If the parties reach an agreement during mediation,
they may submit it to the court for approval as a settlement within the period
of suspension.?® The law is more specific in matrimonial proceedings, obliging
the court to draw the parties' attention to the possibilities and advantages of
using mediation.?* In my opinion, this should also be applied to labour law
litigation.

Under the Labour Code, the employer and the works council or trade union
may form a conciliation committee to resolve disputes arising between them.
The works agreement or collective agreement may also provide for the
formation of a standing committee. The committee shall consist of an equal
number of members delegated by the employer, the works council or trade
union, and an independent chairman.?® The Labour Code does not impose any
additional requirements on the President other than impartiality; however, in
my view, consideration should be given to enacting the additional requirement
that the President have a specialised qualification, such as alternative dispute
resolution and mediation lawyer. This would help the legislator resolve
disputes through alternative dispute resolution or at least involve a professional
experienced in using these techniques.

Summation

The raison d'étre of ADR in the world of litigation is unquestionable. The more
than twenty or ten years of operation of the consumer conciliation 2body or
the financial arbitration body?’ alone proves the great need to resolve disputes
within the alternative dispute resolution framework. In my view, there is also
a significant need in the world of labour law to create a permanent dispute
resolution forum that can help resolve disputes without going to court. All this
would be of most significant help to more vulnerable workers, and it would be
evident from the protective function of labour law that protection should also

23 Section 238 (2) of Act CXXX of 2016 on the Code of Civil Procedure
24 Section 456 (3) of Act CXXX of 2016 on the Code of Civil Procedure
% Section 291 (1), (2) of Act | of 2012 on the Labour Code
2 Section 18 of Act CLV of 1997 on Consumer Protection
27 Section 96 of Act CXXXIX of 2013 on the National Bank of Hungary
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focus on this area. Alternative dispute resolution in countries where we can
classify this concept as widespread and developed has contributed to
developing labour relations everywhere.?®

| believe the role of alternative dispute resolution forms in future labour law is
unquestionable. However, the legislator must strengthen the role of ADR.

Individual disputes should be institutionalised by law and directed towards
alternative dispute resolution.

28 Zoltan Racz - Gabor Deeppataki: Alternative dispute resolution in the practice of labour law
Miskolc Legal Review, 1. 2018. Special issue, pp. 36-43.
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AN OVERVIEW OF THE LABOR LAW IN IRAN AND ITS
CHALLENGES

Zahra Delsha*

Abstract.

Labour law plays a pivotal role in shaping the relationship between workers
and employers, reflecting the dynamics of social, economic, and political
forces within a society. As workers constitute a significant social force, labour
struggles have historically influenced societal processes. In Iran, the enactment
of labour laws has been accompanied by intense debates and criticisms,
reflecting the evolving socio-economic landscape. Amidst discussions on
labour law revision, there is a growing emphasis on enhancing labour market
flexibility to address economic challenges and boost productivity. However,
such discussions must consider labour law's political and, economic and social
dimensions, recognising its profound implications on industrial units, legal
rights, and social equality.

Keywords: Labor law, Iran, socio-economic development, societal impact

1. Introduction

Labor law has been deemed as important as constitutional law. This attention
arises from the fact that workers constitute a large and influential social force
in countries' social fabric. Labor struggles throughout many periods of history
have been determinants of social and political processes in societies. Since the
expansion of cities and the rise of factory systems in production during the
industrial era, the issue of labour-capital relations has been given special
significance in economic and social theories. Equipping number of workers on
one hand and the empowerment and equipping of capitalists and owners of
production tools on the other hand have intensified the confrontation between
these two social forces. Hence, advocating for and supporting workers on one
side and supporting capital owners on the other have initiated a historical-
social struggle, which is evident today in various forms of labor movements or
collective protests of labor forces, or within the framework of collective

* Ph.D. student at Deak Ferenc Doctoral School of Law and Political Science Supervisor: Dr.
Santha Ferenc,
L Klare, K. E. (1981). Public/private distinction in labor law. U. Pa. L. Rev., 130, 1358.
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Bargaining and the conclusion of bilateral agreements between workers and
employers. Among these, workers always seek to increase their share of
production benefits, while employers have a unilateral tendency to reduce
production costs, especially by emphasising reducing labor costs.? Continuous
technological advancements have influenced the production process. Political
developments, countries' economic positions in the global monetary system,
and educational development have increased people's demands and raised
public welfare expectations. All these events have given labour laws
considerable attention in the present era.®

In Iran, the labor and employer community has been dynamic and active over
the past decades. Labour law has sparked many discussions and criticisms at
all stages of drafting, approval, and implementation. The enactment of the
current labor law was accompanied by many ups and downs. There were many
oppositions and agreements with the prevailing spirit and the provisions of the
law. From the very beginning after its enactment, whispers for amendments or
reconsiderations were heard, although it took a long time to address its
ambiguities. Based on social and economic conditions and the political
situation, sometimes these whispers intensified, and sometimes they faded
away, but they never disappeared.* Social changes after the eight-year Iran-
Irag war necessitated a review and reconsideration in many areas. From
cultural conditions to political situations and economic relations, all were
affected by the post-war era. New necessities, more than anything else, have
been manifested in revisions of legal and legislative texts. Economic and social
development plans of the country have been formulated with new approaches
that aim to respond adequately to the country's needs. The country's need for
economic growth and development has been prioritized in major plans, and
accordingly, infrastructures and mechanisms for such growth should be
prepared.

Many discussions have been raised about revising, amending, or reconsidering
labour law. Since the formulation of the Third Development Plan of Iran,
contemplation on labour law with the aim of making Iran's labour market more
flexible has intensified. It has been suggested that the labour force is one of the
causes of economic stagnation and the failure of structural adjustment
programs prescribed in the First Development Plan. Following economic
crises, recession, and inflation, it has been strongly argued that the main reason

2 Appelbaum, E. (2000). Manufacturing advantage: Why high-performance work systems pay
off. Cornell University Press.

3 Esping-Andersen, G. (1996). After the golden age? Welfare state dilemmas in a global
economy. Welfare states in transition: National adaptations in global economies, 1-31.

4 Sabri, N., Shadmanfar, M. R., & Yosefzadeh, A. (2023). Employer Crimes in Iran Labor
Law. The Quarterly Journal of Judicial Law Views, 27(100), 187-208.
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for the crisis is the high cost of human resources in production units, the surplus
labour force in these enterprises, and the decrease in productivity in these
economic units. It is said that labour productivity in Iran, according to the
International Labor Organization's statistics, "is about 11% of productivity in
industrialized countries. This means that one person in a developed country
has an economic output equivalent to ten people in our country. These
discussions have provided strong motivations for attention to be paid to the
issue of labour law in legislative forums and national planning.® It is said that
labour law in Iran has always been formulated and developed in a political
atmosphere, while attention must also be paid to its economic logic and social
consequences. Labour law can be analysed from several perspectives. Its
economic aspect directly addresses the implications of the implementation of
the articles and clauses of labour law and its effects on industrial and
manufacturing units in terms of increasing production costs and other
economic variables. The legal aspect relates to the internal logic of the law and
its compatibility or incompatibility with legal rights, labour rights,
fundamental rights, and so on. From this perspective, labour law can be
criticised and analysed solely on the basis of legal knowledge. Apart from the
aforementioned aspects, from another perspective, labour law should be
considered a social and political tool. The implementation of labour law can
have extensive social effects, including increasing employment levels,
improving the living conditions of workers, and enhancing the balance of
power between different socioeconomic classes.®

2. Legislative history of labour relations in the world

Usually, the Industrial Revolution is considered the basis and starting point for
labour rights’. However, if we take a fair look at the history of social changes,
proper regulation of labour relations results from profound transformations in
the social division of labour. Although the Industrial Revolution and the
urbanisation it brought intensified the concentration of the labour force in
factories, it should be noted that these phenomena had manifested before the
Industrial Age due to the natural growth of societies and economic and
collective labour transformations.

5 Carey, J. P. C., & Carey, A. G. (1975). Industrial growth and development planning in Iran.
The Middle East Journal, 1-15.

6 Abadi, S., Zamanian, Z., Rezvan, M., & Musavi, A. The conceptual evolution of labour law
in Iran with the emphasis on flexicurity in labour market. Working Paper, Labor Law Research
NetWork 2015, http://www. labourlawresearch. net/papers/conceptual-evolution-labour-law-
iran-emphasis-flexicurity-labour-market (dostep: 1.11. 2018).

7 Berlanstein, L. R. (Ed.). (2003). The industrial revolution and work in nineteenth century
Europe. Routledge.
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Throughout the centuries, in agrarian societies, significant innovations took
place. The level of technological advancement in agriculture was not uniform.
For example, from 500 to 1500 AD, the Middle East, China, and parts of India
were technologically superior to Europe. Particularly, the Middle East was a
center of innovation in agricultural tools. As a result of agricultural
advancements, population density increased in some regions, even reaching a
million inhabitants in advanced agricultural communities®.

This population increase led to organisational differences. In other words,
population growth was accompanied by differences in their distribution. For
the first time, economic specialisations emerged, and professional skills
expanded. Sometimes, vocational specialisation reached a level not seen in
simpler past societies. For instance, a tax register from Paris indicates that in
1313 AD, there were 157 different professions in the city®. In Barcelona, more
than a hundred other professions are listed. Only the textile industry
encompassed specialisations such as wool carding, combing, silk weaving, hat
making, belt making, embroidery, and pearl stitching. These production
specialisations undoubtedly concentrated labour forces. Additionally,
merchants and traders formed another class in pre-industrial societies,
influencing the power of prominent producers'®. Another class, called artisans,
constituted the most productive elements of urban economies. The workshops
of these artisans were tiny compared to current standards and bore little
resemblance to today's factories. Yet, even in that era, such seminars and the
concentration of the labour force were significant. For example, a reed
workshop with eighteen workers is reported to be the most prominent
institution registered in the professional documents of medieval London, and
a workshop in Rome is reported to employ fifty workerst?.

With such historical documents, it is evident that it cannot be admitted that the
issue of workers, labour force, and labour rights was only raised after the
Industrial Revolution. Furthermore, the lower-class artisans in the structure of
urban stratification were seen as other types of people, especially unskilled
labourers, who provided the physical force necessary for the urban and social

8 Pacey, A., & Bray, F. (2021). Technology in World Civilization, revised and expanded
edition: A Thousand-Year History. Mit Press.

9 Reyerson, K. (2013). Urban economies (pp. 295-307). na.

10 Owen-Crocker, G. R., Barrigobn, M., Ben-Yehuda, N., & Sequeira, J. (Eds.). (2022).
Textiles of Medieval Iberia: Cloth and Clothing in a Multi-cultural Context (Vol. 5). Boydell
& Brewer.

11 Unwin, G. (2019). Industrial organization in the sixteenth and seventeenth centuries.
Routledge.
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system'?. The working conditions of these individuals were usually very
unfavourable, leading to numerous damages. As a result, their active life span
was concise. High birth rates in pre-industrial societies produced an unskilled
labour force that usually migrated to cities in search of some kind of life-saving
employment. These individuals could work as day labourers as long as they
were young and healthy, but after losing a limb or losing health and youth, they
became useless and were practically abandoned. No agricultural society
practically had the ability to find a solution to such a problem?3,

The social stratification system based on the progress of the division of labour
gradually became more complex, and the gap between social classes widened.
These class divisions also created violent clashes in cities during that period.
Although these protests were mostly local and involved small groups of
people, they sometimes expanded and turned into widespread riots. These
social movements heralded greater transformations and social movements.
However, it should be noted that there were other forms of societies, such as
maritime societies and pastoral societies, in which similar advancements and
developments occurred in production tools, and these material advancements
expanded the possibilities for each society.

Considering the prevailing economic and political ideologies of each period, it
can be said that labour rights have passed through various stages. In each stage,
the regulation of labour relations has been determined based on the prevailing
economic and political philosophy. From one perspective, labour rights have
passed three stages: the first stage is the era of absolute freedom, the second
stage is state intervention, and the third stage is the era of collective labour
relations™.

The establishment of the first contracts regarding labour relations between
workers and employers is subject to several influences. As explained earlier,
changes in the material conditions of economic activities led to the division of
labour and made it more complex and specialised over time. The
decomposition and distinction of various productive activities created a new
social organisation. Alongside these transformations, the advancement of
science changed production tools, significantly increasing the rate and speed
of production through innovations in production methods. The accumulation

12 Mayer, A. J. (1975). The lower middle class as historical problem. The Journal of Modern
History, 47(3), 409-436.

13 Clark, G., & Hamilton, G. (2004). Was pre-industrial society malthusian? Tests from
England and New France. Documento de trabajo, Universidad de California, Davis.

14 Saunders, P. (2006). Social class and stratification. Routledge.

15 Ashiagbor, D. (2009). Collective labor rights and the European social model. Law & Ethics
of Human Rights, 3(2), 223-266.
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of capital took the form of investment in the development of knowledge and
technology, and the expansion of factories began. These transformations had
tremendous effects on social relations, as two conflicting social forces
gradually emerged, and their interests were not aligned. Workers, influenced
by the system imposed on them, organised movements and protests against the
opposing force of capital owners and owners of production tools under the
influence of libertarian and egalitarian intellectual currents that emerged after
the French Revolution, strengthening their ideological foundations and
collective consciousness'®. These events led to the consolidation of the position
of labour as an important and determining force, and governments were forced
to pay attention to their demands.

The British Parliament enacted the first labour law in 1802, limiting the
working hours of children, and in 1833, another labour law was passed, which
included reducing working hours, prohibiting night work, and labour
inspection!’. In France, in March 1841, the first labour law regarding the
working conditions of children and workers in factories and workshops was
enacted. Before that, successive uprisings occurred in the country's silk
factories, which were suppressed. Over time, associations supporting labour
emerged and organised themselves, initiating international legislative thought
in the world of work?8,

In 1864, the first international workers' organisation was established in
London. The first International Workers' Congress called for international
labour laws two years later. These organisations and formations are based on
new theoretical backgrounds and intellectual and scientific movements
introduced by figures like Karl Marx, challenging the capitalist world®. In
1886, three hundred and fifty thousand workers in Chicago, America, went on
strike demanding an eight-hour workday. This merciless movement was
brutally suppressed?’. The International Law Association for Workers was
established in Basel in 1901. Germany also made significant strides with its
social laws at the national level in the last two decades of the nineteenth
century. In 1905-6, conferences were held in Bern, Switzerland, which resulted

16 Fukuyama, F. (2011). The origins of political order: From prehuman times to the French
Revolution. Farrar, Straus and Giroux.

17 Engerman, S. L. (2003). The history and political economy of international labor standards.
International labor standards: history, theory, and policy options, 8-83.

18 Anderson, E. (2018). Policy entrepreneurs and the origins of the regulatory welfare state:
Child labor reform in Nineteenth-century Europe. American Sociological Review, 83(1), 173-
211.

19 Delalande, N. (2018). Transnational solidarity in the making: labour strikes, money flows,
and the first international, 1864-1872. In " Arise Ye Wretched of the Earth": The First
International in a Global Perspective (pp. 66-88). Brill.

20 Loomis, E. (2018). A history of America in ten strikes. The New Press.
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in the first international labour agreements being adopted. One established
regulations for night work for women, while the other dealt with banning white
phosphorus in the match industry??.

During the First World War, labour unions held several international
conferences. Participants in these conferences advocated for the establishment
of a specialised international institution to support labour conditions?. Finally,
at the Paris Peace Conference in 1919, the Charter for the International Labour
Organization (ILO) was proposed by committees in the field of international
labour legislation. From the outset, this organisation presented a distinct
personality from the rest of the League of Nations. While the League struggled
with many problems during its formation, the ILO quickly began its activities.
In just the first two years of its operation, ILO adopted nine conventions and
ten recommendations?,

In 1944, the International Labor Conference, held in Philadelphia, USA, issued
statements known as the Philadelphia Declaration. This declaration defined the
goals and positions of the ILO?. In June 1998, the International Labor
Conference adopted the ILO Declaration on Fundamental Principles and
Rights at Work. While reaffirming the commitment of 174 member countries
to respect the four groups of fundamental rights, the declaration also focused
on promoting and recognising its global application®.

3. The evolution of labour laws in Iran

Before the Constitutional Revolution in Iran, neither the government-people
relations nor the civil relationships and affairs had defined boundaries.
Customary practices formed the basis for all interactions and exchanges, and
as a result, all economic and social structures were resolved based on master-
apprentice relationships. Like many other issues, industrialisation, the

21 Moses, J. (2009). Foreign workers and the emergence of minimum international standards
for the compensation of workplace accidents, 1880-1914. Journal of Modern European
History, 7(2), 219-239.

22 Tosstorff, R. (2005). The international trade-union movement and the founding of the
International Labour Organization. International Review of Social History, 50(3), 399-433.
23 Reynaud, E. (2017). The International Labour Organization and the living wage: a historical
perspective. Int Labour Off Geneva.

24 Servais, J. M. (2010). A new declaration at the 1LO: What for?. European Labour Law
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establishment of factories, and the employment of labour intensified during the
reign of Reza Shah?®,

Reza Shah's modernisation efforts gradually created a dissatisfied industrial
working class. Long working hours, heavy taxation on consumer goods, forced
relocation of workers to the malaria-prone region of Mazandaran, and
unfavourable working conditions, which, according to one European,
practically resembled slavery, all contributed to the dissatisfaction of industrial
workers?’,

The change in economic status due to Reza Shah's actions had its own
particular social effects. Since the beginning of the 20th century AH, some
scattered government interventions in Iran's history indicated government
involvement in labour issues and relations. The first government intervention
in labour affairs was the issuance of the "Governor's Decree of Kerman and
Baluchistan Regarding the Protection of Carpet Weavers" on December 18,
1923. This decree stipulated restrictions on working more than eight hours a
day, official and weekly holidays with pay, the age of work, prohibition of
mixed workshops, and so on. This decree was limited to carpet weavers and
covered a specific geographical area. However, labour movements and protests
concentrated in workshops caused the government some concern, prompting
Reza Shah to ban labour unions in 1930%,

Nevertheless, dissatisfaction manifested in underground activities and
unauthorised strikes. The first legal regulations related to labour contracts were
stated in the Civil Code, approved on January 27, 1925, emphasizing issues
such as personal leasing, servant leasing, and workers. However, these
provisions could not adequately address workers' social issues?.

On Labor Day in 1930, eleven thousand workers at the oil refinery went on
strike for higher wages, an eight-hour workday, payment for annual holidays,
company housing, and recognition of unions. Although the company increased
wages, the British naval forces sent one of their gunboats to Basra, and Iranian
authorities arrested over 500 workers.

26 Amirabedini, A. The social and legal potential of Islamic Republic of Iran for democracy
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Following these movements, the attention of the cabinet turned to the labour
community, and resolutions were passed, stipulating that from 1931 onwards,
half a rial to two per cent of workers' wages be deducted to create a workers'
reserve fund to compensate for financial and mortal losses incurred by
workers®. In the same year, five hundred employees of the Vatan Textile
Factory in Isfahan went on strike for higher wages and an eight-hour workday.
Although the strike organisers were arrested, workers' wages increased by up
to 20 per cent, and daily working hours were reduced by one hour. In late 1931,
railway workers in Mazandaran went on strike for higher wages, leading to the
imprisonment of strike organisers until 19403,

The increasing formation of labour unions and their collective protests
prompted Reza Shah to crack down severely on these organisations and with
the passage of a law on June 13, 1931, titled "Punishment of those acting
against the country's independence and security," labour unions and syndicalist
movements were banned from Iranian social life for a while®. Afterwards, the
establishment of various industrial factories such as textiles, sugar production,
and wool weaving demanded regulations, leading the cabinet to pass a
resolution on May 9, 1936, entitled "Regulations of Factories and Industrial
Institutions of the Country,” which addressed issues such as labour protection,
employer-employee relations, labour inspection, and social security*.

After the fall of Reza Shah on September 16, 1941, and the events of World
War Il and the occupation of the country by the Allies, due to the lack of a
strong ruler, the dictatorship vacuum created a political space and suppressed
labour movements were revived. In some areas, especially coal mines in
Shemshak near Tehran and textile factories in Chalous and Sari, unionised
workers formed unions and even occupied local factories. In the autumn of
1943, the first conference of the United Labor Council was held in Tehran,
composed of representatives of more than 26 industrial unions. All the leaders
of this council were members of the Tudeh Party®.
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The series of labour activities pressured the government to address labour
protection laws seriously. In 1944, the parliament requested the government to
prepare and draft labour regulations. A preliminary draft of the labour bill was
prepared. Still, it coincided with the end of the fourth term of the National
Consultative Assembly and the legislative period, so the bill was not approved.
Finally, on the 17th of May 1946, the Council of Ministers, upon the
recommendation of the Supreme Labor Council, passed the bill above after it
was revised and amended under the title 'Labor Law=,

This was a broad, supportive move prompted by pressure from labour unions.
Implementing this bill required extensive capabilities. After the subsiding of
tensions and the relative dominance of the government over the situation, steps
were taken to transform the bill into labour law. However, this time, the
legislative proposal for the labour law was presented to the parliament with
fewer protective provisions.

4. Labor legislation after the 1979 revolution

Following the Islamic Revolution, from the beginning of 1979, the Ministry of
Labor and Social Affairs began soliciting various groups' opinions to draft an
Islamic labour law. Special committees were formed within the Ministry of
Labor to research multiple legal and economic aspects of labour. These efforts
led to the preparation of the first draft of the labour law in 1981. Since this
draft did not receive much support, the government did not accept it. At the
time, Mr. Ahmad Tavakoli, the Minister of Labor, had prepared a draft with a
unique insight into the employer-employee relationship. After the rejection of
this draft, once again, with the collaboration and participation of a group of
legal experts, the Ministry of Labor prepared a proposed text for the labour
law. This proposal was approved by the government and submitted to the
Islamic Consultative Assembly®’.

Many legal discussions surround this issue, which examines labour rights from
various legal perspectives, including jurisprudential and other viewpoints. The
disagreements and tensions over the approval or rejection of labour law
primarily stemmed from different legal interpretations of this issue. In
summary, after nearly twelve years of post-revolutionary scrutiny and more
than five and a half years since the bill was introduced to the parliament, the
Labor Law of the Islamic Republic of Iran was finally approved. This law

36 Yoshinari, M. (2018). Economic Sovereignty in Iran vis-a-vis the Soviet Union, 1921-1946.
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consists of two hundred and three articles and one hundred and twenty-one
notes, organised into twelve chapters®,

5. Theoretical issues about labour law

Every law emerges within specific cultural, political, and social contexts.
Attention to these contexts enables us to analyse, amend, or review labour laws
critically and objectively. Regardless of prevailing social conditions, labour
laws cannot be evaluated and criticised in isolation.

Various perspectives have been raised in our society regarding the purpose of
labour law. Some believe labour law should prioritise protecting workers and
production beyond stakeholders' interests. Another group contends that labour
law should equally consider protecting investors and workers®. A third
perspective suggests that labour law should promote work culture, economic
development, and job creation and encourage investment*°. According to many
legal sources, labour law aims to protect the workforce. Therefore, our critique
may not be well-defined until our expectations of labour law are clear and
specific. Those expecting labour law to enhance the work culture, increase
work ethics, or stimulate economic growth will evaluate it based on these
criteria. Conversely, if we expect labour law to protect labour rights and
workers' interests, we will judge it from that perspective. Critics of existing
labour laws often highlight the goals of supporting investors and protecting
work, considering the current laws are inadequate and ineffective. Recent
perspectives on the objectives of labour law encompass employment
generation, investment, and capital security (increasing profitability),
technology acquisition, creating space for collaborations and human
relationships in the workplace, developing human resources through
enhancing knowledge levels and productivity, ensuring wages and livelihood
during employment and unemployment, establishing incentive and punishment
systems, securing the rights of employed human resources, promoting work
culture, and adapting flexibility and dynamism to current conditions*.
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From another perspective, one of the characteristics of any labour law is its
protective aspect. This means that considering the inequality between workers
and employers, where the employer often holds a favourable economic
position. In contrast, workers are compelled to relinquish their labour for
livelihood; labour laws are formulated to protect the workforce. Looking back
at the history of labour law formation worldwide, the latter perspective gains
more credibility because labour laws have evolved in response to movements
and protests by workers seeking fair rights. Labour law is intended to protect
the rights of workers rather than employers. This is because employers have
other protective laws, which are not scarce in our society*2.

Another critical area of discussion is the relative relationship that labour law
has with society. In other words, the social determination of labour law needs
to be analysed. Regarding the relationship between society and the law, three
interpretations or inferences exist beyond all criticisms, analyses, and
expressions of opinion. It is essential to distinguish these inferences and
explain each because understanding our perception of the "labour law" has
significant implications for decision-making processes and our interaction with
the law. Our lawmakers should clarify their standpoint on these three issues
beforehand and, based on specific arguments, proceed to draft laws. Each
perspective sets forth a legal position according to its own beliefs*. Any
perspective regarding the relationship between society and labour law responds
to specific expectations and may or may not fulfil other expectations.

6. Discussion

6.1. Inclusion of labour law

One of the most debatable aspects of labour law is its scope. The regulations
of labour law pertain to dependent work*4. In labour law, terms such as worker,
employer, and workplace have specific definitions. In the definition of the
workplace, it is observed that Article 4 determines the expansion of the scope
of labour law and the coverage of various activities. Determining who and
which types of activities are covered by labour law is of great importance, and
individuals must be specified as covered by the law and the type of their

42 Uygun, H., & Gujrati, R. (2022). Protect Labour Rights and Promote Safe Working
environment. Journal of Pedagogical Inventions and Practices, 8, 9-15.
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activity in the law*. Generally, it can be said that one of the points on which
most commentators and critics of labour law agree is Article 189 of the labour
law. This article is a weakness of the law, and agricultural and industrial labour
should not be treated equally since they have different conditions. Therefore,
first and foremost, the scope of inclusion in labour law should be differentiated
based on the nature of work. Secondly, in industrial-dependent work, the law
should consider the differences in the size and scale of workshops and
formulate regulations accordingly“®. It is noteworthy to mention that different
economic activity sectors should have specific laws. The service, industrial,
agricultural, and construction sectors should each have a distinct place in
labour law, considering the importance and extent of these activities*’,
Additionally, special labour laws for disabled individuals should be
anticipated. For example, in France's Labor Code, provisions for the
recruitment and employment of disabled workers have been specified, and
employers are obliged to meet the quota for hiring disabled individuals in their
workshops. Penalties are also stipulated for employers who fail to employ
disabled workers. If employers refrain from hiring disabled individuals, they
face monetary fines*.

6.2. Dismissal issue

Chapter Two of the Labor Law, entitled "Employment Contract," comprising
Articles 7 to 33, is one of the labour law's most contentious and debated
chapters. In the labour law of the Islamic Republic of Iran, the issue of
termination as a unilateral termination right of the employment contract and its
referral to dispute resolution authorities has been addressed. According to this
method, the employer only has the right to terminate the employment contract
if they obtain the necessary permission from the dispute resolution authorities.
Suppose after the required investigations, the dispute resolution authorities
deem the employer's reasons justified, and reconciliation between the parties
is not possible. In that case, the employer is allowed to dismiss the employee
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in question®. Choosing this method results in the termination of the
employment contract not being realised before the dispute resolution
authorities’ ruling regarding the justifiability of the termination reasons.
Secondly, the contract status is suspended if the employer refuses to refer the
matter to dispute resolution and pays the agreed-upon wages. Given what is
stated in the labour law, the reasons the employer presents for dismissing the
employee to the dispute resolution authorities are of fundamental importance.
The reasons for dismissal can generally be divided into two categories: first,
reasons related to the employee's shortcomings in performing assigned duties
and violations of workshop discipline regulations and bylaws. Second, reasons
concerning the employer's lack of need for the employee and the continuation
of their employment. However, in some cases, the dispute resolution authority
may conclude that continuing the employment relationship between the
employee and the employer is not in the best interest. If there's no dismissal,
the employer lacks the incentive to hire, but this statement is irrelevant. It's like
saying someone shouldn't get married because they can't get divorced. Global
experiences show that it's not easy to dismiss an employee anywhere. Labour
unions are very active and serious about these matters. If we think that
tightening labour laws will deter investment, that logic is flawed because there
are strong labour laws in a firm yet fair economy, and we have examples like
Sweden in the world. Many unemployed, regardless of those newly entering
the job market, result from workplace dismissals®®. Generally, the Iranian
employer's mindset is to make quick profits. They want to profit from the
moment work begins; hence, they use simple welfare benefits as an excuse.

6.3. Temporary contracts

One issue not directly related to dismissal is temporary contracts. Opponents
argue that because employers do not have discretion in dismissing and
terminating contracts, they resort to temporary contracts. This issue, from the
opponents' perspective, has not been sufficiently explained and expanded in
labour law. In other words, they consider the prevalence of temporary contracts
widespread and attribute it to employers' rights®:. However, the labour
community has a particular position on this issue, considering it a sign of
labour force exploitation. Here, two distinguishable points arise: first, why
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should temporary contracts be established in the first place, what are their
social and economic implications, and what consequences do they have on the
lives of workers and employees? Second, what are the characteristics and
disadvantages of temporary contracts, and has labour law adequately
considered the issue of entering into temporary contracts? The use of
temporary contracts is envisaged in the law, meaning that the legislator has
considered that sometimes temporary contracts may be necessary, but this
should not turn into labour exploitation. This issue has gained further
prominence today. For this reason, the Ministry of Labor and Social Affairs
has prepared a regulation for the classification of occupations, specifically for
"contracting companies,” arguing that production managers may not be able to
handle all human resources matters themselves and may, therefore, need to use
contracting companies to secure labour. Thus, the Ministry of Labor has
utilised this capacity of labour law and has established regulations for these
companies to enter into operation and utilise their contracting services.
However, these contracting services have rules and orders. The point is that
these companies must comply with labour law when contracting. In this way,
it can be said that this law can also be effectively used in current conditions
because it focuses on efficiency and human resources capacities. Therefore, by
harnessing the law's potential, temporary contracts can also be used
appropriately.

6.4. Labor organisations

Chapter six of the labour law covers the subject of labour and employer
organisations from articles 130 to 138. What necessitates the existence of
labour organisations in society is that these entities create a balance between
the power of capital and labour. The argument is always that employers or
capitalists, by owning the means of production, have the power to choose and
determine conditions. In this scenario, those who only possess labour are
engaged in unequal relationships with them and enter into productive
relationships under unequal conditions®2. Since individual power is in no way
comparable to capital and employers, the existence of labour unions creates
social equilibrium. Regardless of their purpose, whether balancing social
forces, establishing fair and equal conditions among individuals, or
maintaining ethical order and other functions that unions have, they contribute
to creating social balance.
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Labour unions are recognised in all countries, and membership in them is
considered one of the undeniable rights of workers. In Iran, this issue has been
debated among workers, the government, and employers. Socialist movements
around the world, especially socialist revolutions, particularly influenced
Iranian society after the Constitutional Revolution. These intellectual currents
had an impact on Iranian society, combined with economic and industrial
conditions in Iran, creating favourable conditions for such demands. For
example, workers in printing presses were among the first labour unions if we
consider their identity in the contemporary era in Iran.

After the Islamic Revolution in Iran, labour unions took the form of labour
councils. One issue that needs to be clarified is the role of Islamic labour
councils in courts. It should be understood what their position is>. Legally, we
have weaknesses, and the law should precisely define the role of these
associations. On the other hand, the Ministry of Labor has not performed well
in this regard and has not helped these organisations to find their proper form.
It should be noted that the Councils Act was passed in 1984, before the Labor
Law. Therefore, the Councils Act precedes the Labor Law. During the drafting
of the law, councils had oversight over the work process but also had some
political decision-making power, and it was decided that where there was an
Islamic Labor Council, there should be no other guild associations. There was
a political motive behind this decision®*. Thus, even today, the worker's mind
cannot go in the direction of having another organisation; the new worker only
sees the Islamic Labor Council. He is not familiar with the experience of
unions; while unions in the past followed workers' guild issues, government
interference existed in their member selection.

Regarding councils, the issue was not that they represented workers, but rather
they had a consultative role. Islamic councils have been modelled after labour
councils in Germany. However, this imitation is incomplete. In that country,
councils represent workers and interfere in administrative and executive
bodies. However, Islamic councils in our units do not interfere with labour
affairs or supervise them. However, they create tension. Since they do not have
clear and transparent functions, they always generate tension between workers
and employers. They should be defined in the law and function optimally®®.
Consequently, the Islamic Labor Council does not represent the worker. The
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council cannot represent the workers' guild and intervene in their welfare and
guild issues; it can only give advice on workshop management.

The Islamic Labor Council is an ideological organisation, while what is
addressed in international forums is that associations should not have religious
and sectarian aspects, and anyone with any beliefs can have a union or guild
association, but the organisation cannot be a religious advocate. However, in
the first paragraph of the statutes of the Islamic Labor Council, it is cooperation
with the Islamic Association to promote Islamic insights. Even if the Council
Act becomes stronger, it still cannot represent the honest worker. Another
problem with councils is that they are formed in workshops with more than 35
people, so they are by no means representative of smaller workshops, for
example, with ten to twenty workers.

7. Conclusion

In conclusion, the discussion highlights several crucial aspects of labour law
in Iran and the challenges it faces. Firstly, the scope of labour law inclusion
needs differentiation based on the nature of work, particularly distinguishing
between industrial and agricultural labour due to their different conditions.
Furthermore, the law should address the differences in workshop sizes and
scales within industrial-dependent work. Secondly, there is a need for specific
laws tailored to different economic sectors, such as the service, industrial,
agricultural, and construction sectors, to address their unique challenges
adequately. Additionally, provisions for disabled individuals within labour
laws, similar to those in France's Labor Code, could enhance inclusivity and
fairness in the workplace.

The issue of dismissal, as discussed, presents complexities within Iran's labour
law framework. While the requirement for employers to obtain permission
from dispute resolution authorities before terminating employment contracts
aims to ensure fairness, it also poses challenges, particularly concerning the
justifiability of termination reasons. The discussion suggests that global
experiences demonstrate the difficulty of dismissing employees worldwide and
emphasise the importance of strong labour laws to protect workers' rights.
Moreover, the prevalence of temporary contracts, often seen as a means of
exploiting labour, underscores the need for clear regulations in labour law to
prevent such exploitation while still allowing for the necessary flexibility in
hiring practices.

Lastly, labour organisations play a crucial role in balancing the power
dynamics between capital and labour, contributing to social equilibrium.
However, the current structure of labour councils in Iran presents challenges,
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as they may not adequately represent workers' interests due to their
consultative rather than representative role. There is a need for more precise
definitions and functions of these councils within the law to ensure they
effectively advocate for workers' rights. Furthermore, addressing the formation
of councils only in more extensive workshops raises concerns about the
representation of workers in smaller establishments.

To address these challenges effectively, it is essential for policymakers to
engage in comprehensive reforms of labour laws, taking into account the
diverse needs of workers across different sectors. This includes revisiting the
scope of inclusion in labour laws, refining dismissal procedures to ensure
fairness and transparency, and strengthening the role of labour organizations
to better represent workers' interests. Additionally, enhancing awareness and
education about labour rights among workers and employers alike can
contribute to creating a more equitable and harmonious work environment in
Iran.
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IMPACTS OF DIGITAL TRANSFORMATION ON PRODUCTIVITY AND LABOR
MARKETS

Douaa Zaidan*
Abstract:

This paper will focus on the pandemic spurred by a rapid acceleration in digitalisation, which
presents opportunities and challenges for the labour market. On the one hand, increased
digitalisation was viewed optimistically as a potential silver lining, promising enhanced long-
term productivity. On the other hand, concerns arose regarding the exacerbation of labour
market disparities between digital and non-digital workers.

During the crisis, digitalisation surged, leading to a partial catch-up by less digitally advanced
entities in advanced economies. This heightened digitalisation played a significant role in
shielding productivity and maintaining hours worked throughout the crisis. However, it
remains uncertain to what extent this pandemic-induced digitalisation will result in structural
changes within the economy. While less digitalised sectors experienced sharper declines

initially, they also exhibited more robust rebounds. Despite this, there appears
to be limited evidence suggesting a substantial shift in the composition of
labour demand towards more digitally oriented occupations. Conversely,
changes in labour supply are likely to be more enduring, mainly due to the
widespread adoption of remote work practices.

In conclusion, pandemic-induced digitalisation has demonstrated its potential
to offer resilience and adaptability to specific sectors and workers. However,
its long-term implications for structural changes in the labour market remain
uncertain. The increased prevalence of remote work is expected to have a
lasting impact, while the extent of broader economic transformation driven by
digitalisation is yet to be fully realised.

Keywords:
The labour market, digital transformation, Labor Productivity, Covid-19.
The introduction :

The medical crisis has caused turmoil in the economy, and some authors
compare the current economic situation with the financial situation of World
War 111, The International Monetary Fund (2020) forecasts that the economy

** Ph.D. student at Deak Ferenc Doctoral School of Law and Political Science, Supetvisor : Dr.
Zoltan Angyal, associate professor, head of department
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will suffer its worst year since the Great Depression, with the global gross
domestic product shrinking by 3%, much worse than the decrease of 0.1% in
the recession year 2009 after the financial crash. The COVID-19 pandemic has
brought unprecedented challenges to economies and societies worldwide. In
the European Union (EU), the crisis accelerated the digital transformation of
businesses and reshaped the e-commerce landscape. This Study provides an
answer to how the pandemic has influenced digital transformation and e-
commerce within the EU; the COVID-19 crisis has direct implications not only
on the global and national health system but also on the deepest structures of
society, human nature and the world economy.

The pandemic's disruption to traditional business models has compelled
companies across the EU to adopt digital technologies rapidly. Digital
transformation, once a strategic goal, became a necessity for survival. This
study highlights the key areas where digital transformation played a crucial
role, including remote work, contactless payments, online marketing, and
supply chain management. E-commerce experienced a seismic shift in the EU
during the pandemic. With lockdowns and restrictions limiting physical retail,
consumers turned to online shopping. The paper explores the surge in e-
commerce activity, emphasising the challenges businesses face regarding
logistics, cyber security, and meeting increased customer expectations. The
EU's regulatory framework also responded to the e-commerce boom with
measures to ensure consumer protection, data privacy, and fair competition in
the digital marketplace. This abstract touches upon the regulatory changes and
their implications for businesses operating in the EU's e-commerce sector.

Furthermore, the role of small and medium-sized enterprises (SMES) in
adapting to the digital shift. SMEs form the backbone of the EU's economy,
and their ability to pivot towards digital strategies was vital for economic
resilience. The abstract emphasises the importance of support mechanisms and
financial incentives provided by national governments and EU institutions to
help SMEs navigate this transformation. While the pandemic brought
numerous challenges, it also opened up opportunities for innovation and
entrepreneurship in the EU's digital landscape. Startups and tech companies
introduced new solutions and business models to address the changing needs

! Nicola, M., Alsafi, Z., Sohrabi, C., Kerwan, A., Al-Jabir, A., Tosifidis, C., Agha, M. and Agha, R.,
2020. The Socio-Economic Implications of the Coronavirus and COVID-19 Pandemic: A
Review. International Journal of Surgery, 12 April 2020.
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of consumers and businesses. The abstract explores notable innovations and
the ecosystem that supported their development.

In conclusion, the COVID-19 pandemic catalysed digital transformation and
e-commerce in the EU. The abrupt changes brought about by the crisis have
forever altered how businesses operate and consumers shop. The EU's ability
to adapt to this digital shift and foster innovation will play a critical role in its
economic recovery and future competitiveness on the global stage.

Impacts of Digital Transformation on Productivity and Labor Markets:

At the onset of the COVID-19 pandemic, policymakers and academics alike
expected that the pandemic and subsequent containment policies would
accelerate digitalisation, speeding up structural change toward a more digital
economy. This acceleration in digitalisation was seen as a potential silver
lining to the pandemic.

It equipped businesses with digital technologies that could increase
productivity and growth over the long term. At the same time, there were
concerns that digitalisation could displace medium- and low-skilled workers,
driving greater inequality in the labour market. Two years after the onset of the
pandemic, productivity in many sectors remains below its pre-crisis trend, and
labour markets are characterised by shortages of low-skilled rather than high-
skilled workers. How much digitalisation takes place? How did it affect
productivity and labour markets during the pandemic? And what longer-term
effects can be expected? This Staff Discussion Note sheds light on these
questions for a selected group of advanced economies. With only two years of
data available, proper caution should, however, be applied in interpreting the
permanence of the results of the COVID-19 pandemic that did accelerate
digitalisation, measured as the share of workers using a computer with access
to the internet in advanced economies. While the increase was broad-based,
the most significant progress was observed in countries, sectors, and firms that
started with low digitalisation levels, including southern and eastern European
countries, the food and accommodation sector, and smaller firms.

Digitalization also played an essential role in protecting hours worked during
the COVID-19 crisis. The empirical analysis suggests that at the sectoral level,
greater digitalisation translated into more minor losses in hours worked,
especially in non-contact-intensive sectors, reducing these by 85 per cent
between the 75th and 25th percentiles of digitalisation. At the country level, if
less digitalised countries had had a digitalisation level equivalent to the 75th
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percentile of each sector, employment losses from the pandemic-induced
disruptions would have been a third lower in 20202. Digitalisation thus helped
sustain both employment and labour productivity during the crisis.

Workers in digital occupations were better shielded from the impact of the
COVID-19 crisis; however, there is no sign of a permanent increase in the
demand for digital workers. The empirical analysis shows that workers in
digital occupations were less affected by layoffs than workers in non-digital
occupations, particularly in countries without job retention programs. This
effect was broad-based across digital occupations. A possible reason for the
apparent lack of structural labour market impact is that the increased
digitalisation is concentrated in primary digitalisation forms that allow
businesses to perform activities without in-person interactions rather than
fundamentally overhaul production via advanced digital technologies. One
more persistent transformation is the working-from-home revolution, which
could boost the labour supply. The increase in working from home is, so far, a
more persistent trend that has changed the labour market, increasing the
welfare of workers employed in teleworkable occupations. Before the crisis,
this arrangement was rare; on average, only 5 per cent of workers typically
worked from home in Europe. By 20213, the share of workers who usually
work from home increased to more than 16 per cent. Working more often from
home can generate significant welfare gains associated with reducing
commuting hours and greater time management flexibility. By lowering the
disutility of work, working-from-home arrangements could help increase
attachment to the labour market and boost the labour supply.

The Importance of Digital Transformation for SMBs

In today's market, customers expect a seamless, personalised experience across
all touchpoints, including B2B scenarios. As more businesses and customers
adopt digital technologies, it makes sense for SMBs to do the same to improve
operational efficiency, make better decisions based on real-time data, and
provide customers with a convenient digital channel to search, explore, and
make purchases. To remain competitive in the digital age, businesses must
ensure that their online channels deliver a satisfactory customer experience.

ZPrepated by Florence Jaumotte, Longji Li, Andrea Medici, Myrto Oikonomou, Carlo Pizzinelli,
Ippei Shibata, Jiaming Soh, and Marina M. Tavares sDigitalization during the COVID-19 Crisis:
Implications for Productivity and ILabor Markets in Advanced Economies, International
Monetary Fund,march 2023.

3 Ibid.
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For small and medium-sized businesses (SMBs), digital technologies offer an
opportunity to:

1- Compete with larger companies
2- Expand their customer base

3- Access valuable data

4- Improve decision-making

5- Optimize processes

6- Enhance customer experiences.

SMBs Need to Embrace Digital Transformation; SMBs can reap significant
benefits from digital transformation, which involves leveraging technology to
improve business operations and enhance customer experiences. One
considerable advantage is increased operational efficiency, as automation
helps reduce costs and boost productivity. Digital tools also enable small
businesses to offer a broader range of choices, competitive pricing, and faster
delivery, enhancing customer experience. Moreover, SMBs can use data-
driven insights to quickly change their products or services, allowing for
shorter time-to-market. By embracing digital transformation, businesses can
stay ahead of the competition and better serve their customers.

The Benefits and challenges:

The term "E-commerce"” has various definitions, depending on the context.
Among the most prevalent definitions is the one that characterises e-commerce
as involving individuals and organisations purchasing and selling products or
services over the Internet. Using computers, smartphones, tablets, and other
intelligent devices to conduct e-commerce transactions is widely prevalent
across various market segments. E-commerce transactions allow purchasing
almost any good or service conceivable, including publications, music, airline
tickets, and financial products like stock trading and online banking”*. By
offering more affordable and effective distribution channels for their goods or
services, e-commerce has enabled firms, particularly those with a limited reach
like small enterprises, to get access to and build a presence in a larger market.
Customers can now buy anything from shirts and coffeemakers to toothpaste

#J. Reynolds,The complete e-commerce book: design, build & maintain a successful web-based
Business,CRC Press, (2004).
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and action figures from the comfort of their homes thanks to Target's e-
commerce platform, which complements the company's traditional brick-and-
mortar locations. Electronic commerce has accelerated the purchase procedure
for consumers; rather than travelling to stores, customers may make purchases
without leaving the comfort of their homes. It speeds up transactions and
significantly reduces wait times. The e-commerce company lowered its
members' operational expenses. Due to the rise of online shopping,
conventional storefronts are no longer necessary for most businesses. Rent,
utilities, a variety of bills, and staff members' wages all contribute significantly
to the enormous costs associated with running a retail location. It eliminates
all these costs by doing all company operations via an Internet platform. The
fact is that online purchasing provides consumers with the option of creating a
unique shopping experience. Without limitations, shoppers may go through
many items to find the ones they need. In the e-commerce world, the items
buyers see depend on their interests and geographic location. That access to
internet purchasing is accessible around the clock, seven days a week. One of
the main benefits of e-commerce is that consumers have round-the-clock
access to the things they purchase. Unlike brick-and-mortar stores, we don't
have set hours of operation here. One of the many advantages of the e-
commerce industry is that retailers no longer need to worry about geographical
barriers to reaching their target markets®. People can place their orders from
anywhere and have their items delivered to the address they choose. One of the
advantages of the e-commerce business is that individuals can receive a
complete and detailed description of what they purchase online. It provides
comprehensive information so clients can quickly compare it to other items
and choose the best one that meets their needs. Choshin & Ghaffari stated that
the convenience of internet buying has allowed businesses to retarget their
existing clientele more easily. Whenever a consumer purchases from an online
store, the company can gather significant information about that particular
customer. Sending out periodic emails, messages, coupons, and discount offers
to customers is a great way to keep in touch with them and show appreciation®.

The e-commerce industry faces challenges. The rise of the e-commerce
industry has coincided with a similar surge in online fraud, highlighting the

> H. Hamad, 1. Elbeltagi, H. El-Gohary An empirical investigation of business-to-business e-
commerce adoption and its impact on SMEs competitive advantage, 27 (3) (2018), pp. 209-229.

6 M. Choshin, A. Ghaffari, An investigation of the impact of effective factors on the success of e-
commerce in small-and medium-sized companies Computers in Human Behavior, 66 (2017), pp.
67-74
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need for encrypted payment software such as Express Payments’ and other
measures to protect online retailers. Buyers are deprived of the tactile
experience when they purchase online. Some customers report higher
satisfaction with purchases made in physical stores because they may examine
the merchandise more closely before making a final decision. Research has
also been dedicated to the problem of shoppers being unable to verify the
legitimacy of goods they purchase online. They run the risk of being deceived
by companies and receiving substandard goods. Customers may lose vital
credentials when purchasing online. Many hackers on the Internet may steal
customer data and cause them significant financial damage. Another important
disadvantage of purchasing online is that buyers must wait longer periods for
their purchases to be delivered. Customers who buy offline get instant delivery
of their items, pointing out that when shopping is done online, buyers cannot
try things on before buying them. They did not have the option to negotiate
prices and could not obtain as much information about the use and
characteristics of the product.

Challenges For Entrepreneurs Amidst The COVID-19 Crisis:

One of the main challenges of the COVID-19 crisis is that we deal with
competing and conflicting priorities: authorities have to struggle to keep
businesses running while keeping people safe in their houses®. This means
reduced consumption, while economic growth models are based precisely on
stimulating consumption as an economic trigger.

The European Union announced at the beginning of March 2020 a five-step
program that shall respond to the present situation. Depending on the
evolution, it should be able to deepen or make new decisions for both the
population and the economy. These steps focus on the solidarity principle
between the Member States by supplying protective equipment and medicine
in the entire region, liquidity measures to help tiny and medium-sized
enterprises (SMEs) by making available the sum of one billion euro for at least
100.000 SMEs, allowing the state aid in more flexible conditions than before,
providing state guarantees for banks if they are experiencing difficulties in
accessing liquidity and applying the flexibility of the European Fiscal
Framework allowing Member States to address the crisis more specifically to

7 https://www.sciencedirect.com/science/article/pii/S2666412723000156 , (Accessed 9 /03/
2024)

8 Leonard, D. and Kaplan, B., 2020. COVID-19 as a novel risk management challenge. Crisis
Management for Leaders, Harvard Business School, 24 & 26 March 2020.
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the local conditions®. With the so-called “Coronavirus Response Investment
Initiative”, the European Commission is directing 37 billion euros under the
Cohesion Policy to fight the coronavirus impact.

This crisis brings businesses on new grounds and obliges them to reconsider
business plans, strategies, objectives and investments. We can divide
challenges faced by entrepreneurs and small businesses into two main
categories: internal challenges influenced by specific company factors and
external challenges from the business environment and society. Internal
challenges refer mainly to money and resources, employees, managers, and
company culture. This economic crisis already means a financial crisis for
many businesses. The high decrease in demand in almost all economic fields
makes money a very limited resource for companies, and the lack of liquidity
brings them to the situation of asking for loans. But today, few businesses can
fulfill the banks’ crediting conditions. Therefore, one good solution is to access
the national instruments sustained by the European Commission. The lack of
money forces companies to cut and restructure budgets and postpone or
decrease/cancel future investments.

A second challenge refers to the need to adapt the entire business strategy to
the new situation and shifts in demand. This implies, besides innovation, in
many cases, restructuring the business model and, in some cases, the
production lines. Similarly, some cosmetics companies adapted their
production line to produce the scarce biocides. Even small companies focused
on herbal products developed recipes for natural biocides (e.g. Nera Plant)™°.
Another challenge refers to changing the supply chain and finding new
distribution channels. For many businesses, adaptation to this lockdown crisis
means going online or further developing their online platforms and
applications. This statement applies to larger institutions such as operas. The
health crisis obliged companies to switch to remote work, temporary or
permanent layoffs, flexible working time and work in shifts, and even
unemployment or cutting off salaries. Managers must show their people skills

9 European Commission, 2020. EU Coronavirus Response. [pdf] Available at:
https://ec.europa.cu/info/sites/info/files/eu coronavirus response.pdf [Accessed 08/03/
2024).

10 Digi24, 2020. Farmec incepe productia a doud noi produse igienizante pentru maini, pe bazi de
alcool 70%, 20 March 2020, [online] Available at:
https:/ /www.digi24.ro0/stiti/economie/farmec-incepe-productia-a-doua-noi-produseigienizante-
pentru-maini-pe-baza-de-alcool-70-1278560 [Accessed 12 /03/ 2024].
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and be prepared to reorganise operations and teams to ensure the same valuable
service.

The digitalisation of enterprises and the use of digital tools:

The digitalisation of enterprises and employees' use of digital tools became a
more dominant topic during the pandemic in many countries. In some, the
degree to which these enterprises needed public support to become more digital
was already a discussion point; in others, where digitalisation had previously
been relatively low on the policy agenda, the pandemic helped bring this topic
to the fore.

The degree of adoption of digital technology resulting from COVID-19
responses varies across sectors and countries. Factors influencing adoption
depend on productive, economic and market features, pre-existing levels of
digital development and technological maturity'. The ability to innovate
within digital environments and ecosystems, leading to new services that reach
or create new markets, has also played an essential role in accelerating
digitalisation in some sectors. Despite the difficulties in the business
environment resulting from the pandemic, companies and organisations have
adopted and deployed technologies that have helped them survive and take
advantage of newly emerging markets. Governments and public spending have
also pushed the adoption of digital technologies in health research,
telemedicine, and healthcare, such as automated delivery of medications or
blockchain-based epidemic monitoring platforms.

In addition to these examples, the COVID-19 digital responses cover a wide
array of sectors, such as robotics and 3D printing technologies in
manufacturing and logistics, online platforms in the education sector, financial
technology (fintech) and the expansion of mobile money. Another impact of
the proliferation of online business models and platforms relates to the
increasing use of big data analytics and artificial intelligence (Al), which
became essential during the pandemic and are likely to be part of the way
forward in the post-COVID-19 period. However, despite the widespread
successful Al-related developments and optimistic publicity, other voices
claim that Al technologies are still underdeveloped in business since they
require efficient data management processes that are not yet running, except in
big tech and other high-technology companies.

1 https://www.eurofound.europa.eu/en/covid-19-and-digitalisation (Accessed in 15/03/2024)
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The COVID-19 pandemic has also incentivised more companies to engage in
online sales. This requires companies to be able to gather information and data
from the front office and sales orders received, among other sources, using
them to continuously update decision-making in the whole business cycle,
from design to storage and logistics. Getting and processing high-quality data
has become a core strategy for companies. With partial or total lockdowns, the
education sector — from schools to universities, business schools and training
centres — has been profoundly affected by the pandemic. To an extent,
depending on previous experience and readiness for online education and
training, education systems have transformed traditional teaching methods and
face-to-face courses into online programs. Online learning platforms have been
disseminated, but with uneven results, given the requirement for internet
connectivity (the 5G network is not yet fully fledged) and variations in the
pedagogical approaches applied; however, the expansion of the use of mobile
devices that work with these online platforms has helped to keep education

going.

The pandemic has also accelerated the development of electronic banking,
including online and mobile banking. Contactless payments made
electronically are becoming the norm, supported by powerful online platforms
that traditional banking institutions have improved. According to research by
the financial advisory organisation deVere Group, shortly after the COVID-19
outbreak, the use of its fintech apps increased by 72% in Europe. The growth
in the use of digital technology has included banking apps, which shows that
customer expectations and practices have substantially changed during the
pandemic.

Conclusion :

The economic lockdowns, social distancing measures, and restricted mobility
enforced during the COVID-19 pandemic have profoundly reshaped consumer
behaviour and business activities. Small businesses and entrepreneurs, often
belonging to the most economically vulnerable segments, are particularly
impacted. While not the first pandemic in human history, this pandemic stands
out as a unique challenge due to the unprecedented measures that have brought
businesses to an abrupt standstill.

As a result, businesses are compelled to reassess their plans, strategies,
objectives, and investments and adapt to new circumstances. One significant
consequence of the crisis has been the accelerated digitalisation of public and
private sector activities across many countries. This includes improvements in
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broadband connectivity, the adoption of online business models, the
encouragement of online payment systems, and the enhancement of digital
skills.

Moreover, the COVID-19 crisis has hastened the digitisation of customer and
supply chain interactions and internal operations by an estimated three to four
years. Additionally, the share of digital or digitally enabled products in
business portfolios has been accelerated by as much as seven years. Notably,
the surge in teleworking stands out as one of the most visible outcomes of the
pandemic's impact on the labour market. With governments urging workers to
stay home whenever feasible, companies swiftly invested in communication
and meeting platforms like Zoom and Microsoft Teams. Concurrently,
production and service provision process adjustments are aimed at minimising
face-to-face interactions. Furthermore, the pandemic has accelerated the
adoption of automation, digitisation technologies, and certain forms of
platform work. The interplay between the health crisis and technological
advancements is evident, as digital resources have played a crucial role in
preventing and managing the pandemic's effects. From vaccine research efforts
to the expansion of telemedicine and the utilisation of additive manufacturing,
digital technology has demonstrated its capability to mitigate and combat the
pandemic's challenges, albeit not without controversy, as seen with contact
tracing apps.
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LABOR RIGHTS FROM THE PERSPECTIVE OF INTERNATIONAL
INVESTMENT LAW

Felipe Cristancho*
Abstract

This paper explores the tension between protecting foreign investors under
international investment law and promoting labour rights. To achieve this
purpose, it presents the primary standards of treatment for investment and
examines their relationship with labour rights. Additionally, it explores how
the international investment regime, through its own tools, seeks to balance the
protection of investments with labour rights.

Keywords: international investment law, labour standards, labour rights,
standards of treatment

1. Introduction

In 1998, Andrew Guzman published his influential paper titled “Why LDCs
Sign Treaties That Hurt Them: Explaining the Popularity of Bilateral
Investment Treaties.” Guzman argues that states, especially the least developed
countries, compete with each other for investments. Consequently, these
countries have strong incentives to enter into bilateral investment treaties
(BITs)!. However, the competition for attracting investments could lead them
to go even further, potentially relaxing regulations that impose costs, such as
those related to the environment or labour rights.

This phenomenon is not exclusive to the least developed countries. In fact, the
competition for attracting investments is global. The difference lies in the fact
that some states have a stronger institutional framework that prevents lax
regulations, especially in strategic sectors such as the environment or labour
rights.

In addition to “the race to the bottom,” which relaxes labour standards,
international investment treaties also impose limitations on the regulatory

* Ph.D. student at Dedk Ferenc Doctoral School of Law and Political Science, University of
Miskolc, felipecristanchoescobar@gmail.com; Supervisor: Dr. Matyas Imre, associate
professor at Department of European Law and International Private Law.

! Andrew GuzMmAN: Why LDCs Sign Treaties That Hurt Them: Explaining the Popularity of
Bilateral Investment Treaties, Virginia Journal of International Law, Vol.38. (1998): 670.
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power of states to take measures on various subjects, including the labour
market. This is due to the protection that these agreements provide to the
interests of foreign investors. Nevertheless, rules in the international
investment regime have different approaches to balance the protection granted
to foreign investors and the protection of labour rights. This paper aims to
address this problem.

In order to achieve the proposed objective, this work is divided into three parts,
besides these introductory lines: in the first part, the tension between the
standard of treatment granted to foreign investors and its implications for labor
rights is presented; in the second part, the way the international investment
regime has addressed this tension is analyzed; finally, in the third part, some
conclusions are proposed.

2. Standards of Treatment vs Labor Rights

International investment agreements typically establish standards of treatment
for foreign investors, ensuring certainty that host states will foster an
investment-friendly environment. These treaties provide common standards
such as non-expropriation, fair and equitable treatment, complete protection
and security, most favoured nation treatment, and national treatment?.

These standards of treatment could prevent host states from implementing
regulatory measures to promote and ensure labour rights, considering that such
measures can affect the interests of foreign investors. In this scenario, based
on international investment agreements, affected investors could challenge the
regulatory measures, potentially leading to a regulatory chill to avoid the
payment of possible compensations or even to avoid arbitral proceedings®.

The following lines present the main standards of treatment to protect foreign
investors and how they could undermine the sovereignty of host states in
regulating to ensure labour rights.

2.1.Non-expropriation

Regarding non-expropriation, there are two different categories:* first, direct
expropriation, which involves the transfer of investors' assets to the host state,
essentially converting them into state property; second, indirect expropriation,

2 Alireza ANzARI & Leila RAIsI: International Standards of Investment in International
Avrbitration Procedure and Investment Treaties. Revistas Juridicas, Vol.15, No.2 (2018): 13.
3 Stephan SCHILL: Enhancing International Investment Law’s Legitimacy: Conceptual and
Methodological Foundations of a New Public Law Approach, Virginia Journal of
International Law, Vol. 52, No. 1 (2011): 64.

4 UNITED NATIONS: Expropriation: A Sequel, United Nations Conference on Trade and
Development. Series on Issues in International Investment Agreements Il (2012): 6.
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which entails a set of regulatory measures that do not change the ownership of
assets but significantly impact the investment, resulting in an expropriation
effect.

Considering the topic of this paper, indirect expropriation could have an effect
on the regulatory measures taken by states in the labour market, as it is possible
to argue that they have an expropriatory effect. However, this does not mean
that international investment treaties lack provisions allowing host states to
implement regulatory measures. Some treaties provide that regulatory
measures aimed at achieving public welfare objectives and made in good faith
cannot be considered expropriation.® For instance, Article 9.8 of the Trans-
Pacific Partnership Agreement (TPP) provides an excellent example of the
wording of this kind of exception in the standard of non-expropriation:

No Party shall expropriate or nationalise a covered investment either
directly or indirectly through measures equivalent to expropriation or
nationalisation (expropriation), except:

(a) for a public purpose;
(b) in a non-discriminatory manner.®

Additionally, it is not necessary to include exceptions concerning regulatory
measures for public welfare because it has been acknowledged that, according
to customary international law, states may adopt regulatory measures
following due process, in a non-discriminatory manner, pursuing public
welfare objectives without being considered expropriation.’

According to Zandvliet, a labour measure cannot be considered an
expropriation due to the exceptions in the international agreements and the
acknowledgement of regulatory powers under customary international law?.
This is despite the fact that usually, in international investment agreements, the
list of exceptions concerning legitimate public welfare objectives does not
include references to labour measures. However, these lists are not exhaustive
and are illustrative. In this regard, Annex 9-B regarding expropriation in the
(TTP) is a good example:

5 For example, Article 20.8 COMESA Agreement.

& Trans-Pacific Partnership Agreement (TPP), 4 February 2016. https://ustr.gov/trade-
agreements/free-trade-agreements/trans-pacific-partnership/tpp-full-text (Accessed on 31
March 2024).

"VADI: op. cit. p.343.
8 Ruben ZANDVLIET: Trade, Investment, and Labour: Interactions in International Law, Brill
Nijhoff, Leiden (2022): 150.
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Non-discriminatory regulatory actions by a Party that are designed
and applied to protect legitimate public welfare objectives, such as
public health, safety and the environment, do not constitute indirect
expropriations, except in rare circumstances.®

An illustrative case of investment arbitration, where the investor challenged a
labour regulation, was the measures made by South Africa, which created a
program called Black Economic Empowerment (BEE) in order to address the
situation of exclusion faced by Historically Disadvantaged South Africans
(HDSA) after the Apartheid era. This program established a quota of 10 per
cent for women working in mining and 40 per cent for HDSA people in
management positions®. In this context, a company called Foresti initiated
arbitration procedures against South Africa based on bilateral investment
treaties between this country and lItaly, as well as another one with
Luxembourg. For the Claimant, this measure in management was considered
expropriation. However, the parties reached an agreement, so the arbitral
procedure did not continue.!

2.2.Fair and Equitable Treatment

The fair and equitable treatment provides investors with a consistent,
predictable, and stable business environment.? In fact, this standard has been
interpreted in a broader manner compared to indirect expropriation, making it
the most invoked in international arbitration.'*> One explanation for this
phenomenon is the vagueness of its definition, particularly as seen in the
development of arbitral decisions. For instance, a widely accepted definition
of this standard was provided by the Tribunal in Tecmed v. Mexico:

The foreign investor expects the host State to act in a consistent
manner, free from ambiguity and totally transparently in its relations
with the foreign investor, so that it may know beforehand any and all
rules and regulations that will govern its investments, as well as the
goals of the relevant policies and administrative practices or directives,
to be able to plan its investment and comply with such regulations.*.

°® TTP: op.cit. Annex 9-B

10 ZANDVLIET: op.cit. p. 151.

1 Piero Foresti, Laura de Carli & Others v. The Republic of South Africa, ICSID Case No.
ARB(AF)/07/01, Award, 4 August 2010, paragraph 84.

12 EDF (Services) Ltd. v. Romania, ICSID Case No. ARB/05/13, Award, 8 October 2009,
paragraph 217.

BMichele POTESTA: Legitimate expectations in Investment Treaty Law: Understanding the
Roots and Limits of a Controversial Concept. ICSID Review, Vol. 28, No. 1 (2013): 100.

14 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No.
ARB (AF)/00/2, Award, 29 May 2003, paragraph 154.
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The inclusion of fair and equitable treatment does not imply that the regulatory
framework of the host state is frozen to make regulations about labour laws,
considering the regulatory power of states, especially when exercised in good
faith and without discrimination. Therefore, it is unlikely that a labour
regulation could be challenged by a foreign investor on the basis of this
standard. °Nevertheless, it does not mean that it is impossible to challenge
these kinds of measures on the grounds of the standard. For example, the
doctrine of legitimate expectations was developed under this standard.
According to this doctrine, when the host state makes promises to investors,
once the promise is broken, it constitutes a violation of this standard.
Therefore, if the host state made promises related to labour regulations and did
not comply with them, it would be a breach of this standard.®

An example where a foreign investor challenged labour regulations is the case
of Paushok v. Mongolia, based on the bilateral investment treaty between
Russia and Mongolia. Mongolia established a regulation limiting the number
of foreign workers in the mining sector. According to the threshold, a
maximum of 10 per cent of the workers could be foreign, and for each foreign
worker beyond the limit, the company had to pay an amount equivalent to 10
times the salary of the worker as a fee.!’ In this case, the Tribunal found that
the implementation of this legislation did not constitute a breach of the
investment agreement, considering that there were no specific commitments
made by the host state to the investors, and the change in legislation was
predictable for the investor:

Respondent asserts that such a legislative change was reasonably
foreseeable in light of Article 34 of the 1997 Minerals Law stipulating
that "License holders shall employ citizens of Mongolia in their
exploration and mining operations on a priority basis" (which
Claimants allegedly did not do). Thus, Claimants were on notice that
Mongolia had a policy preference for the employment of Mongolian
citizens in the mining industry and, therefore, the levying of foreign
workers fees and the imposition of quotas do not constitute a breach of
the fair and equitable treatment as it was not unexpected in light of
mining companies' failure to give effect to Article 34 of the 1997
Minerals Law (i.e. Claimants lacked any legitimate expectation that
Mongolia would not introduce such a measure). The foregoing

15 ZANDVLIET: op.cit. p. 154.

16 ZANDVLIET: op.cit. p. 154.

17 Sergei Paushok, CISC Golden East Company and CJSC Vostokneftegaz Company v. The
Government of Mongolia, UNCITRAL, Award on Jurisdiction and Liability, 28 April 2011,
paragraph 109.
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reasoning is also invoked by Respondent to distinguish the Tecmed and
LG&E cases referred to by Claimants.*8

Another case where the investor invoked fair and equitable treatment was
Veolia Propreté v Egypt. In this case, the claimant, a French multinational,
alleged, inter alia, a violation by Egypt of the bilateral investment treaty
between this nation and France. The company alleged that a new labour act,
which increased the minimum wage, led to adverse effects on its investments.®
In this case, the Tribunal dismissed the claims of the investor, considering that
the fair and equitable treatment standard does not imply that the regulatory
framework has to be frozen. Furthermore, for the tribunal, the change in
legislation did not imply a dismantling of the regulatory framework.
Additionally, the Tribunal found that there were no specific commitments to
the investor regarding the maintenance of the minimum wage.?°

(...)the view of this Tribunal that the FET standard cannot be
considered to “ensure the immutability of the legal order, the economic
world and the social universe and play the role assumed by
stabilisation clauses specifically granted to foreign investors with
whom the State has signed investment agreement.?!

(...)the Tribunal observes that there is nothing to indicate that the
measures adopted by Egypt unexpectedly removed the essential
features of the regulatory framework in place, nor that they “went too
far by completely dismantling the very legal framework constructed to
attract investors. 22

2.3. Full Protection and Security

Another standard of treatment is full protection and security, which is normally
expressed succinctly as “each party shall give full protection and security to
the investments in accordance with customary international law.”?® For
example, Article 9.6 of TPP defines this standard as: “full protection and
security” requires each Party to provide the level of police protection required
under customary international law.?*

18 paushok v. Mongolia: op.cit. paragraph 354

19 Valentina CAGNIN: Investor-State Dispute Settlement (ISDS) From a Labour Law
Perspective, European Labour Law Journal, VVol.8, No.3 (2017): 222.

2 Veolia Propreté v. Arab Republic of Egypt, ICSID Case No. ARB/12/15, Award, 25 May
2018, paragraph 254.

2L Veolia Propreté v. Egypt: op.cit. paragraph 234.

22 Veolia Propreté v. Egypt: op.cit. paragraph 235.

23 ZANDVLIET: op.cit. p. 166.

24 Trans-Pacific Partnership Agreement (TPP): op. cit. Art. 9.6
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Regarding this standard, some investors have claimed that host states have
failed to comply with the obligation of providing full protection and security
in the context of labour strikes.?® In this sense, the case between Noble
Ventures v. Romania involved a claim where some strikes in the company led
to the theft of equipment, files, and cash. The strikes were initiated because the
company was privatised and then acquired by an American investor. Besides
the damages, the investor alleged that the strikes were unlawful. In that case,
the Tribunal dismissed the claim because the full protection and security
standard does not guarantee that no disturbance or occupation of the property
could occur; rather, it implies the due diligence of the host state to protect
investments. In this situation, the Tribunal did not find any non-compliance of
due diligence by the respondent state.

The latter is not a strict standard but one requiring due diligence to be
exercised by the State.?

(...)The Claimant has failed to prove that its alleged injuries and losses
could have been prevented had the Respondent exercised due diligence
in this regard, nor has it established any specific value of the losses.?’

2.4. National Treatment

The national treatment standard is also common among the different
international investment treaties, and it consists of not discriminating against
foreign investors based on their nationality, thereby ensuring they are not given
less favourable treatment compared to national investors.?® In order to avoid
claims from foreign investors related to measures on labour rights, which could
affect national investors differently, Article 3 of the Norwegian Model BIT of
2015 provides an exemplary list of measures. These measures, when taken to
pursue public interest, cannot be deemed a violation of this standard:

The Parties agree/ are of the understanding that a measure applied by
a government in pursuance of legitimate policy objectives of public
interest, such as the protection of public health, human rights, labour
rights, safety and the environment, although having a different effect
on an investment or investor of another Party, is not inconsistent with
national treatment and most favoured nation treatment when justified
by showing that it bears a reasonable relationship to rational policies

25 ZANDVLIET: op.cit. p. 167.

2 Noble Ventures, Inc. v. Romania, ICSID Case No. ARB/01/11, Award, 12 October 2005,
paragraph 164.

27 Noble Ventures v. Romania: op. cit. paragraph 166.

28 ANZARI & RAISI: op. cit. p. 24
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not motivated by preference of domestic over foreign owned
investment?®.

Another exception related to the standard of national treatment is a requirement
for foreign investors to hire a portion of local workers. For instance, the BIT
between Canada and Venezuela provided that for companies in the latter
country, 90 per cent of workers should be Venezuelans.*

2.5.Most Favored Nation

In the international investment regime, another standard usually granted to
foreign investors is the Most Favored Nation. This standard prohibits any kind
of discrimination against a foreign investor compared to investors of other
nationalities different from the host state. Regarding this standard, Singapore
typically includes an exemption in its international investment agreements
stating that any benefit granted to third parties related to labour rights cannot
be deemed a breach. For instance, Article 5 of the Singapore-Hungary BIT
provides:

b) any arrangement with a third State or State in the same geographical
region designed to promote regional cooperation in the economic,
social, labour, industrial or monetary fields within the framework of
specific projects.®!

3. Ensuring labour rights under investment regulations

Despite the standards of treatment that grant foreign investors protection for
their investments and limit the regulatory sovereignty of host states, the
international investment regime has provisions that help to balance the
protection of labour rights. These provisions are reflected in references to
labour rights in the preamble of international investment treaties, as well as in
the establishment of labour standards, creation of general exceptions,
enshrining clauses of corporate social responsibility, and providing obligations
to investors.

In the next section, these provisions are presented as tools to protect labour
rights within the context of international investment law.

3.1.References in the preamble

2 Norway Model BIT, 20 May 2015. https://edit.wti.org/document/show/3b8bd5cf-2a4e-
438c-a8cf-21ebdclcce9dl (Accessed on 31 March 2024).

30 ZANDVLIET: op.cit. p. 170.

31 Singapore- Hungary BIT, 17 April 1997. https:/edit.wti.org/document/show/17¢8a67f-
0983-456¢-ac51-e130b548a1f3?textBlockld=89620677-fdb3-4494-bhc42-
0ee9d06e29e5&page=1 (Accessed on 31 March 2024).
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The first reference to labor rights in bilateral investment treaties was in the BIT
between the United States and Poland in 1994, appearing in the preamble.®2
However, references to labor rights in these kinds of treaties have become more
popular recently.®

The inclusion of references to labor rights in the preamble of international
investment treaties has also been a tool to guide arbitrators to consider these
rights when evaluating claims by foreign investors. In this way, it is clearer
that the standards of treatment created for foreign investors cannot impede the
implementation of regulatory measures to promote labor rights. For example,
the influential 2012 US BIT provides a good illustration of this:

Desiring to achieve these objectives in a manner consistent with the
protection of health, safety, and the environment, and the promotion of
internationally recognized labor rights®*

The reference to labor rights in the preamble serves as guidance in dispute
settlement decisions because Article 31(2) of the Vienna Convention on the
Law of Treaties stipulates that the purposes established in this part of the treaty
shall be taken into consideration for interpretation “The context for the purpose
of the interpretation of a treaty shall comprise, in addition to the text, including
its preamble and annexes.”®

In addition to including references in the preamble of investment treaties,
another approach is to reaffirm the right to regulate various subjects, including
labor rights. For example, Article 23.3 of EU-Canada Comprehensive
Economic and Trade Agreement (CETA) contains this provision:

Recognising the right of each Party to set its labour priorities, to
establish its levels of labour protection and to adopt or modify its laws
and policies accordingly in a manner consistent with its international
labour commitments, including those in this Chapter, each Party shall
seek to ensure those laws and policies provide for and encourage high
levels of labour protection and shall strive to continue to improve such

32 Tove LOVGREN: The Effectivness of Labour Provisions in Bilateral Investment Treaties and
Their Future Potential, Uppsala Universitet, Uppsala (2018): 5.

33 LOVGREN: op. cit. p. 5.

34 United States of America Model BIT, 2012.
https://ustr.gov/sites/default/files/BIT%20text%20for%20ACIEP%20Meeting.pdf (Accessed
on 31 March 2024).

% Vienna Convention on the Law of Treaties, 23 May 1969.
https://legal.un.org/ilc/texts/instruments/english/conventions/1_1 1969.pdf (Accessed on 31
March 2024).
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laws and policies with the goal of providing high levels of labour
protection, %

3.2. Establishing labor standards

The core of the relationship between labor rights and international investment
law is regulation. Specifically, international investment agreements grant
certain rights to foreign investors, and when host states seek to regulate labor
relations, these rights could be affected.®” In this regard, states, in order to
attract foreign investment, may try to offer incentives, such as deregulation of
standards related to environment, human rights, or labor rights. This is based
on the assumption that lower regulations mean lower costs for foreign
investors.3® This situation is not unique to developing countries; for example,
in 2010, New Zealand approved a set of regulations called the 'Hobbit Labour
Laws," which established incentives to hire film industry workers as
independent contractors instead of employees.*®

In this context, it is valid to ask: Can labor regulations promote and protect
investments? According to Lovgren, they do. Labor regulations make the labor
market more competitive, avoiding phenomena such as the race to the bottom
through deregulation.*® Therefore, for the author, achieving a fairer and more
competitive market is the main reason for the inclusion of labor provisions in
international investment agreements, which forbid lowering labor standards or
even establishing the obligation to comply with the principles and regulations
of the International Labour Organization (1LO).*

The 2012 US Model BIT has influenced other investment agreements around
the world, and one important feature of it is the fact that it contains in its Article
13 a labor law provision in accordance with what was mentioned by Lovgren.*2

Avrticle 13.1 of the 2012 US Model BIT establishes that the contracting parties
should reaffirm their commitments and obligations before the ILO, especially
those under the Declaration on Fundamental Principles and Right to Work.

36 EU-Canada Comprehensive Economic and Trade Agreement (CETA), 30 October 2016.
https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-
regions/canada/eu-canada-agreement_en (Accessed on 31 March 2024).

37 ZANDVLIET: op.cit. p. 135.

38 ZANDVLIET: op.cit. p. 137.

39 ZANDVLIET: op.cit. p. 139.

40 LOoVGREN: op. cit. p. 27.

41 LOVGREN: op. cit. p. 29.

42 LOVGREN: op. cit. p. 20.
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This provision creates an obligation to follow the standards of the ILO as part
of the BIT, which has a deeper focus than just not lowering labor standards.*?

An additional provision is made in Article 13.2, which acknowledges that
weakening or reducing the protection of labor rights under domestic laws is an
appropriate means to encourage investments. Article 13.2 provides that:

The Parties recognize that it is inappropriate to encourage investment
by weakening or reducing the protections afforded in domestic labor
laws. Accordingly, each Party shall ensure that it does not waive or
otherwise derogate from or offer to waive or otherwise derogate from
its labor laws where the waiver or derogation would be inconsistent
with the labor rights referred to in subparagraphs (a) through (e) of
paragraph 3, or fail to effectively enforce its labor laws through a
sustained or recurring course of action or inaction, as an
encouragement for the establishment, acquisition, expansion, or
retention of an investment in its territory**

Another important reference to labor obligations under international
investment treaties is Article 19.8 of the TPP, which has a similar provision to
the 2012 US BIT. It states that the parties should adopt or maintain the rights
enshrined in the instruments issued by the ILO. Furthermore, the TPP
establishes that contracting parties must ensure that everyone with a
recognized interest can access independent courts to enforce national labor
laws. In fact, this Article holds that:

Each Party shall ensure that persons with a recognised interest under
its law in a particular matter have appropriate access to impartial and
independent tribunals for the enforcement of the Party’s labour laws.
These tribunals may include administrative tribunals, quasi-judicial
tribunals, judicial tribunals or labour tribunals, as provided for in each
Party’s law.*®

3.3. General Exceptions

Additionally, some international investment treaties have general exceptions
that allow host states to implement regulatory measures without breaching the
standards of treatment for foreign investors.**Most of the clauses with general
exceptions resemble Article XX of GATT. For example, Canada has included

43 LOVGREN: op. cit. p. 21.

4 US Model BIT: op.cit. Art.13.2

4 TTP: op.cit. Art.19.8

46 46 Freya BAETENS: Protecting Foreign Investment and Public Health Through Arbitral
Balancing and Treaty Design. International & Comparative Law Quarterly, Vol. 71, (2022):
158.
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general exceptions in this manner in its treaties with China and the CETA. In
this treaty with the European Union, Article 28.3, provides that:

For the purposes of Chapters... Chapter Eight (Investment), subject to
the requirement that such measures are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination
between the Parties where like conditions prevail, or a disguised
restriction on trade in services, nothing in this Agreement shall be
construed to prevent the adoption or enforcement by a Party of
measures necessary:

(a)  toprotect public security or public morals or to maintain public
order;

(b)  to protect human, animal or plant life or health, or

(©) to secure compliance with laws or regulations which are not
inconsistent with the provisions of this Agreement (...)*

3.4. Corporate Social Responsibility

Another way to promote labor rights in the context of international investment
law is by encouraging foreign investors to implement measures of Corporate
Social Responsibility. For example, Canada usually includes provisions related
to Corporate Social Responsibility in its international investment agreements.
In the Free Trade Agreement between Canada and Panama, in its chapter about
investment, Article 9.17, there is a provision in this regard:

Each Party should encourage enterprises operating within its territory
or subject to its jurisdiction to voluntarily incorporate internationally
recognized standards of corporate social responsibility in their internal
policies, such as those statements of principle that have been endorsed
or are supported by the Parties. These principles address issues such
as labour, the environment, human rights, community relations and
anti-corruption.*8

However, one characteristic of the inclusion of social responsibility in
international investment agreements is its voluntary basis. In reality, it does
not constitute an obligation for foreign investors. Instead, it serves as a guide

47 CETA: op.cit. Art. 28.3

48 Canada-Panama Free Trade Agreement, 14 May 2010.
https://www.international.gc.ca/trade-commerce/trade-agreements-accords-
commerciaux/agr-acc/panama/fta-ale/index.aspx?lang=eng (Accessed on 31 March 2024).
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on how companies are expected to act within the territory of host states. The
obligation for the parties is to enact regulations to encourage investors to adopt
practices of social responsibility.

3.5. Obligation for foreign investors

Despite the fact that the most common way to address responsibilities to
foreign investors is through corporate social responsibility, there are some
international investment treaties in Africa that establish binding obligations
regarding labor rights. For example, the Community Rules on Investment by
the Economic Community of West African States (ECOWAS) in Article 14.2
provides:

Investors shall not undertake or cause to be undertaken, acts that
breach such human rights. Investors shall not manage or operate the
investments in a manner that circumvents human rights obligations,
labour standards as well as regional environmental and social
obligations, to which the host State and/or home State are Parties.*°

Article 14.4 adds: “(...)investors and investments shall act in accordance with
fundamental labour standards as stipulated in the ILO Declaration on
Fundamental Principles and Rights of Work, 1998%. A similar provision can
be found in Article 18 of Morocco-Nigeria BIT:

3. Investors and investments shall act in accordance with core labour
standards as required by the ILO Declaration on Fundamental
Principles and Rights of Work, 1998.

4. Investors and investments shall not manage or operate the
investments in a manner that circumvents international environmental,
labour and human rights obligations to which the host state and/or
home state are Parties.>

The Southern African Development Community (SADC) issued a model BIT
in 2012 with similar provisions to those already mentioned.>?

4% Economic Community of West African States, Supplementary Act on Investments, 3
December 2008. https://edit.wti.org/document/show/9030e714-3be3-48f2-93al-
69b5ec76d8bb (Accessed on 31 March 2024).

%0 Economic Community of West African States: op. cit. Art.14.4.

51 Reciprocal Investment Promotion and Protection Agreement between the Government of
the Kingdom of Morocco and the Government of the Republic of Nigeria, 3 December 2016.
https://edit.wti.org/document/show/bde2bcf4-e20b-4d05-a3f1-5b9eb86d3b3b (Accessed on
31 March 2024).

52 ZANDVLIET: op.cit. p. 204.
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Nevertheless, these obligations related to labour rights are too vague, and their
enforcement is not easy to achieve. Namely, the ILO Declaration on
Fundamental Principles and Rights at Work is an international instrument that
should be applied by states, not by companies, according to the nature of the
obligations enshrined in this instrument.>

4. Conclusions

There is tension between the protection of international investment and labour
rights. Essentially, international investment agreements grant foreign investors
certain standards of treatment, such as non-expropriation, fair and equitable
treatment, full protection and security, national treatment, and most favoured
national treatment. These standards limit the regulatory capacity of host states
despite specific exceptions in each of them. Indeed, there are examples of
claims related to measures taken by host states to protect labour rights that
foreign investors have challenged. This is problematic because it could lead to
a regulatory chill, as states fear facing claims before arbitral tribunals and the
risk of paying high amounts of money in compensation.

Despite the challenges posed by foreign investors, as discussed in this paper,
international investment treaties also offer tools to balance labour rights and
the protection of foreign investments. These tools, such as references in the
preamble, the prohibition of lowering labour standards, the inclusion of general
exemptions similar to Article XX of GATT, the encouragement to include
measures of corporate social responsibility, and the creation of obligations for
investors, provide a promising way forward in this complex landscape.

Regarding the obligations of investors, African countries take the lead.
However, some of the obligations enshrined in their investment agreements are
too vague or not applicable to companies. Despite this, it serves as a good
example of the path that should be followed to promote and protect labour
rights in the context of international investment law.

53 ZANDVLIET: op.cit. p. 204.
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A CORPORATE SOCIAL RESPONSIBILITY APPROACH TO
EMPLOYMENT

Zsoltné Dajka*

Abstract:

Corporate social responsibility, where companies voluntarily incorporate
social and economic aspects into their operations, can be said to be taking
responsibility for managing their impact on society and the environment.
Corporate social responsibility has long been a part of business life. The
international standard I1SO 26000 is a technically and methodologically
comprehensive guide to help users take account of the social requirements
imposed on companies and organisations and to promote sustainable
development. Our country has an emerging trend for companies to adopt
healthy lifestyles and organise health promotion programmes. Maintaining a
balance between family and work is still one of the most fundamental aspects
of our lives today, and it can be said that activities in these two areas impact
the quality and development of our daily lives.

Keywords: social responsibility, 1SO 26000 international standard, health
promotion programmes, family and work balance

1. Introduction

"Corporate Social Responsibility (CSR) as a separate legal concept does not
exist in the Hungarian legal system today, but this does not prevent legislation
from dealing with it, and certainly does not affect voluntary standard setting.
To put it a little more bluntly, one could say that what is not prohibited is free.
In this sense, CSR is not forbidden either, and in today's global marketplace, it
is a desirable behaviour for companies."?

* Zsoltné Dajka, first year, full-time PhD student at the Ferenc Dedk School of Law and
Political Sciences. University of Miskolc, Faculty of Law, Institute of Civil Sciences,
Department of Agricultural and Labour Law. Email address: betti0730@gmail.com.
Supervisor: Dr. Gabor Mélypataki, PhD Associate Professor, Department of Agricultural and
Labour Law, ME- AJK.
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CSR has a long history in business. The most important feature of CSR is its
voluntary nature, i.e. companies voluntarily take measures to improve the
family-friendly approach of society. An important point is that they do so not
because they are obliged to do so by law or other regulations but because of
their own free will. In addition to the profit expected by the owners, the
company is also aware of its responsibility to society, in addition to its other
functions, principles and operations, and it shapes its behaviour, actions and
policies accordingly.

"Companies are and have been created to generate financial returns for their
owners. Under current law, they are only obliged to comply with the laws and
regulations that apply to them, such as paying taxes. In this way, companies
can "discharge" their obligations to society. Apparently."?

"The issue of social responsibility is therefore increasingly in the spotlight, an
increasingly topical issue today."?

"Voluntary commitment to the development of the common good: through
business practice, by involving company resources. If your company is socially
and/or environmentally conscious, it will strive for success in the present
without realising the opportunities of the future: it will see social,
environmental and business concerns as inseparable."*

2. Social responsibility in Hungary regarding multinational companies
and small and medium-sized enterprises

In Hungary, social responsibility mainly covers activities such as charitable
donations, volunteering, and environmental actions. These types of

! Krisztina SZEGEDI- Gabor MELYPATAKI The relationship between corporate social
responsibility (CSR) and the law https://www.mjsz.uni-
miskolc.hu/files/eqyeb/mjsz/201601/6_szegedimelypataki.pdf (Downloaded:03.03.2024.)

2 Gyorgy LIGETI: CSR CORPORATE RESPONSIBILITY ASSUMPTION
https://www.ligetigyorgy.hu/media/LIGETI_Gyorgy - CSR_sample.pdf (Downloaded:
04.03.2024).

3 Adrienn REISINGER, Social Responsibility in a  Different  Way
https://www.scribd.com/document/626113947/Dr-Reisinger-Adrienn-Tarsadalmi-
felel%C5%91ssegvallalas-egy-kicsit-maskepp (Downloaded:04.03.2024)

4 Gyorgy LIGETI:CSR: Corporate Social Responsibility. Kurt Lewin Foundation, Budapest,
2007
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programmes have long been an integral part of the activities of large
multinational companies, but social activism is also increasingly expected of
smaller companies.

Areas of social responsibility include supporting hospitals, schools, and
disadvantaged people, organising blood donations, helping people in need,
supporting foundations, providing scholarships, and supporting environmental
projects.

Corporate Social Responsibility (CSR), where companies voluntarily
incorporate social and economic aspects into their operations, can be said to be
a way for companies to take responsibility for managing their impact on
society and the environment. Society expects economic operators to participate
in community life, do their part, and make a commitment to society that must
fully inform the core business of the company. "In the corporate sector
(especially large companies), there is already a conscious acceptance of social
responsibility. This approach has also taken root in the banking sector and, to
some extent, in the organisational management of central banks."®

"One of the best-known definitions of CSR is that CSR encompasses four
interlocking areas of responsibility, economic, legal, ethical and charitable
expectations that society places on companies, where society is understood to
mean a broad range of corporate stakeholders. Economic responsibility refers
to the responsibility towards owners to operate successfully and efficiently and
to achieve long-term returns."® "

CSR should be seen as a proactive strategy that is constantly evolving and
increasingly demanded by environmentally conscious management. Today,
most organisations have recognised that it is more appropriate to pre-select the
social issues and initiatives to support that fit their own strategy and profile
before being hit by a multitude of social issues."’

CSR has many meanings: social sensitivity, environmental awareness, ethical
behaviour, respect for fair competition, equal opportunities, and transparency.®
"Responsible corporate behaviour requires more than organisational and

5 Csaba LENTNER — Krisztina SzEGEDI - Tibor TATAY Social Responsibility in the Operation
of Central Banks https://real.mtak.hu/92899/1/tarsadalmi-felelosseg-lentner-csaba-szegedi-
krisztina-tatay-tibor.pdf (Downloaded:05.03.2024.)

6 Krisztina SZEGEDI- Gabor MELYPATAKI: The relationship between corporate social

responsibility (CSR) and the law https://www.mjsz.uni-
miskolc.hu/files/egyeb/mjsz/201601/6_szegedimelypataki.pdf (Downloaded:06.03.2024).
7 Istvin  ANDRASSY -  Monika  RAJCSANYI Civil  szemle, 2014/2

https://www.civilszemle.hu/wp-content/uploads/2020/10/64-Civil-Szemle-20203-1.pdf
(Downloaded:08.03.2024.)

8 Corporate Social Responsibility https://denkstatt.eu/hu/vallalati-tarsadalmi-
felelossegvallalas-csr/ (Downloaded:08.03.2024.)
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managerial measures. Corporate culture, habits, and established and followed
procedures play an important role. Corporate culture is an important
determinant and influencer of organisational behaviour."®

In Hungary, "by adopting the Action Plan, the Government will identify the
priority areas in which it intends to take concrete measures to help businesses
assume greater responsibility for Hungary's economic, social and
environmental development. On the one hand, the Action Plan serves to focus
government measures, and on the other hand, while respecting the freedom of
choice of enterprises, it offers them the opportunity to align their own social
responsibility activities with government priorities."'° The priority areas of the
Action Plan are vertical and horizontal priority areas. Vertical priority areas
include economic development, employment and equal opportunities, and the
environment. Horizontal priority areas: promoting youth employment,
strengthening the active role of micro, small and medium-sized enterprises,
encouraging the creation of employee- and family-friendly workplaces, and
ensuring non-discriminatory employment. With regard to multinational
companies, it should be noted that they usually have a separate CSR
department, which is managed internationally, so that the local branches can
join the system already in place with stable financial backing.

Small and medium-sized enterprises are in a more difficult situation. They are
aware of the importance of CSR, but they have to build the necessary
relationships and opportunities themselves, which is the task of the HR
department. CSR plays an important role in team building and building loyalty
among employees, so a good cause energises them and increases the way they
participate.

"Corporate responsibility change is based on protecting the mental and
physical health of employees. Companies need to ensure that they can achieve
a work-life balance. Whether it's providing fruit, funding screening tests,
introducing an 'All You Can Move' cafeteria or supporting mass sports events,
every business can find ways to make its employees healthier, fitter and
happier."'! The question arises for SMEs: companies do not usually put their

® Istvdn ANDRASSY - Monika RAJCSANYI: Profit and philanthropy. Civil szemle, 2014/2
https://www.civilszemle.hu/wp-content/uploads/2020/10/64-Civil-Szemle-20203-1.pdf
(Downloaded:09.03.2024.)

1 Annex 1 of Government Decision 1201/2015 (IV.09) https://2015-
2019.kormany.hu/download/7/dd/e0000/Cselekv%C3%A9si%20Terv.pdf#!DocumentBrows
e

(Downloaded:12.03.2024).

11 CSR or Corporate Social Responsibility in SMEs https://www.kavosz.hu/az-
en%?20vallalkozasom/csr-avagy-tarsadalmi-felelossegvallalas-kkv-nal/
(Downloaded:12.03.2024)
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name on any public platform for such activities, so CSR is essentially not a
marketing task in contrast to sponsorship, where companies clearly endorse an
institution, event or public figure by displaying their logo for advertising
purposes. It should be noted that, compared to a multinational company, SMEs
have much more limited knowledge, capital, support and opportunities. In
Hungary, CSR is not yet fully developed, but it is a full sign of its development
that more and more domestic organisations are making it an important
objective to promote CSR, organising a number of conferences and workshops
every year.

3. Corporate social responsibility for international companies

In 2021, the ISO 26000 - Guide to Corporate Social Responsibility was
renewed, and a translation into English was completed.!?

It should be noted that in Europe, CSR has been on the rise in recent years.
"Green Papers are documents published by the European Commission to
stimulate debate on specific topics at the European Union (EU) level. They
invite interested parties (bodies or individuals) to participate in the consultation
process and debate on the basis of the proposals they put forward. Green Papers
can lead to legislative developments, which are then developed in White
Papers."*® Companies' efforts to project a responsible image are often met with
scepticism, with companies hiding their true intentions and merely engaging
in "window dressing”. A step has been taken to regulate CSR at the
international level with the publication of 1ISO 26000:2010 on CSR.

The international standard is a technically and methodologically
comprehensive guide that summarises the key principles, practices, central
themes, and areas for CSR action that can be implemented in any organisation,
regardless of its size, scope of activities, and ownership. "The document
encourages organisations to discuss with their stakeholders the issues related
to their CSR and possible actions. The Recommendation also encourages

12 Adrienn HORVATH: The organization and corporate social responsibility in 1SO 26000:2021
https://epa.oszk.hu/00100/00143/00367/pdf/EPA00143 kf 2021 04_573-582.pdf
(Downloaded:13.03.2024).

13 Green Paper https://eur-lex.europa.eu/legal-
content/HU/TXT/?uri=LEGISSUM:green_paper

(Downloaded:14.03.2024)
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organisations to rethink and reassess social responsibility and responsible
behaviour by identifying and selecting those recommendations in which the
organisation can best engage for the benefit of society."'*

"ISO 26000 CSR is the first global standard for corporate social responsibility.
Unlike other ISO management system standards, this standard is a guideline
standard and is therefore not qualified for certification purposes. This 1SO
26000 standard applies to all types of businesses, regardless of size, scope or
location, and promotes socially responsible activities. To date, it is estimated
that more than 80 countries have adopted this standard as a national standard.
Adaptation is underway in more than 20 countries. This standard has been
translated into more than 30 languages."*® "In summary, the EU's formal policy
approach to the issue is based on the recognition that, while pursuing CSR is a
key element of corporate responsibility, it is also a key element of corporate
responsibility ", but it goes without saying that the role of public authorities
and public institutions is also involved since CSR can also create value for
society."16

"The ISO 26000 recommendation, i.e. the material is not a normative
document, it cannot be certified. This also means that an organisation cannot
fulfil its corporate social responsibility obligations by displaying a certificate
in a prominent place on its headquarters, website or publications. CSR is rather
an institutional mindset, a mission, an activity that needs to be continuously
developed and practised. One of the ways in which 1SO 26000 supports
organisations in this endeavour is by setting out principles and thematic areas
that can guide the way in which institutions operate and carry out their
activities.

It is important to emphasise that the document provides guidance in a global
manner, regardless of geographical boundaries, so the subject areas will
certainly not be equally relevant to individual countries or institutions."’
"CSR is defined by the European Union as a voluntary commitment by
companies to take account of social and environmental impacts. "CSR is an
approach whereby companies voluntarily take part in environmental and

14 SOCIAL  RESPONSIBILITY  What can the public sector do?
https://tka.hu/docs/palyazatok/tarsadalmi_felelossegvallalas_kiadvany_issuu.pdf
(Downloaded:15.03.2024)

15 I1SO 26000 Social Responsibility Management System
https://www.belge.com/hu/belgelendirme/sistem/iso-26000/ (Downloaded:18.03.2024.)

16 Attila KuN, The Social Responsibility of Multinational Enterprises, (2009) p. 221.

17 SOCIAL  RESPONSIBILITY  What can the public sector do?
https://tka.hu/docs/palyazatok/tarsadalmi_felelossegvallalas_kiadvany_issuu.pdf
(Downloaded:20.03.2024).
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environmental and social aspects in their business activities and in their
relations with stakeholders (European Commission, 2001, p. 8). It is now
widely accepted in corporate policy circles."*®

4. The importance of occupational health

In our country, companies are making efforts to promote healthy lifestyles and
organise health promotion programmes.

"In Hungary, the Healthy Workplaces programme, which is part of the
National Public Health Programme "Health Promotion in Everyday Life",
adopted by a parliamentary resolution in 2003, deals with this issue in a
comprehensive manner. The aim is to ensure that workplaces, as cooperating
partners, not only implement mandatory occupational health, safety and health
measures but also promote the health of their employees."*°

"The aim of health promotion is to reduce the current differences in people's
health status across countries, ages and social classes and to enable everyone
to live in the best health available to them. To this end, it seeks to create a
health-promoting environment, inform people about ways to prevent disease
and encourage lifestyle changes. It promotes the development of personal and
social skills through information, health education and skills development.
Through the acquisition of these skills, people will have more control over their
own health and the environment and will be able to make health-promoting
choices."?®

18 Ottilia GYORGY: Sustainable Economic Development:
https://www.researchgate.net/profile/Ottilia-Gyoergy-

2/publication/362710430 Dr Gyorgy Ottilia FENNTARTHATO GAZDASAGI FEJLOD
ES/links/62fb4596ceb9764f72ff3c67/Dr-Gyoergy-Ottilia-FENNTARTHATO-
GAZDASAGI-FEJLODES.pdf#page=43

(Downloaded:20.03.2024).

19 péter HIDVEGE: THE POSSIBILITY OF WORKPLACE HEALTH IMPROVEMENT
BASED ON EMPIRICAL STUDIES OF THE PERSONNEL STATUS OF THE FEDERAL
AND FINANCIAL FINANCE SECTOR AND THE STUDENTS OF POLICE SCHOOLS
PhD thesis https://doktori.bibl.u-szeged.hu/id/eprint/2787/1/Hidveqi%20Peter-
Disszertacio.pdf (Downloaded:21.03.2024).

2 Agnes JuHAsz:  Stress at  work, health  promotion at  work
http://regivd.vd.hu/db/04/8E/juhasz-agnes-munkahelyistressz-d0000548E46b53c7321cd.pdf
(Downloaded:21.03.2024.)
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The aim of workplace health promotion, on the other hand, is to improve the
overall health of workers, increasing individuals' control over and
responsibility for their own health.

The development of a health-promoting environment is important, "many
people live and work in conditions that are hazardous to their health,
potentially exposed to hazardous substances. Such problems often cross
national borders. Environmental management should protect people's health
from the direct and indirect adverse effects of biological, chemical and
physical agents and recognise that women and men are part of a complex
ecosystem."?!

Occupational health protection and safety are defined as the state of working
conditions that exclude or minimise the impact of dangerous and harmful
factors in the work process and work environment on the health of employees.
"§ 2 (1) * The state - in consultation with the interest representative bodies of
employees and employers - defines the basic requirements, management and
control institutions for safe and non-threatening work, as well as establishes
national guidelines for the protection of health, work capacity, work safety and
the work environment its policy, the implementation of which is periodically
reviewed."??

It is important to develop the work safety content of the prevention strategy:
"A unified and comprehensive prevention strategy must be developed that
covers the work process, technology, work organisation, working conditions
and the impact of work environment factors."?3

Companies consider a healthy workforce and a working environment to be
important factors, and they consider sports to be the individual's own
responsibility, but at the organisational level, health awareness is not
associated with this level of corporate social responsibility. It can be said that
by preserving and improving the health of employees, companies invest in a
profitable investment that reduces the costs that can be derived from illness,
such as the number of days on sick leave and lost productivity. It is important
to create working conditions that ensure the physical, mental and social well-
being of employees, which is determined by prevention and protection
activities, which results in the elimination or reduction of workplace accidents
and illnesses.

2L THE PRINCIPLES OF HEALTH PROMOTION Essential International Documents for
Health Promotion https://www.pro-
galy.hu/files/userfiles/File/letoltes/Dokumentumok/egeszsegfejlesztes-alapelvek.pdf
(Downloaded:25.03.2024)

22 XCIII of 1993 Labor Protection Act § 2 (1)

23 Sarolta MADI: The importance of the occupational safety specialist's activities during
organized work https://dea.lib.unideb.hu/server/api/core/bitstreams/2d6a307c-09ac-4625-
94c0-00e3d4812ch4/content (Downloaded:24.03.2024.)
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"The primary trigger for the appearance of workplace health improvement
programs was the radical reduction of costs arising from employee illnesses.
In the meantime, however, it turned out that these programs have other positive
effects for both employees and employers. As an example, let's examine the
benefits of improving workplace conditions and the health of employees for
company management! There will be less absenteeism, so productivity will be
higher, workplace relations will be better and more fluid, and thus, workplace
morale will improve; last but not least, all of this will, of course, contribute to
the creation of a positive image of the company."?*

"Health promotion is not only the responsibility of the health sector. Effective
health development is not possible without the will and motivation of
individuals and communities, nor without a supportive social background."?

5. The role of family-friendly workplace conditions

"The concept of family-friendliness in a narrower sense means that the
employer takes into account that the employee takes care of minor children and
takes measures that facilitate this care. In a broader sense, however, it means
that the employer strives to reflect the employee's expectations and needs
related to working conditions and work organisation in the life of the
organisation in order to facilitate the employee's "multi-frontal” situation
(workplace and family obligations, personal well-being).”%°

When creating family-friendly workplace conditions, it is extremely important
to create friendly, healthy workplace conditions for all employees of the
organisation. Another aspect for employees is how far the workplace is from
the place of residence. It may not be located nearby, so what public transport
options can be approached, or what transport solutions the company can
provide for access? Organisations must take an active role in maintaining the

2 Workplace health development in the light of CSR
https://iffegyesulet.hu/aas_szoveq/file/180 munkahelyi egeszsegfejlesztes a_csr_tukreben
fenntarthatosagi_fuzetek_iv.pdf (Downloaded:25.03.2024.)

25 BASIC PRINCIPLES OF HEALTH PROMOTION Basic international documents of health
promotion https://www.pro-
galy.hu/files/userfiles/File/letoltes/Dokumentumok/egeszseqfejlesztes-alapelvek.pdf
(Downloaded:25.03.2024)

26 Tamas VAMOSI: THE FAMILY-FRIENDLY ASPECT AND CHARACTERISTICS OF
ATYPICAL EMPLOYMENT IN THE CASE OF EMPLOYERS IN THE SOUTHERN
TRANSDANUBE REGION (PART 1)
https://www.metropolitan.hu/upload/c8f84afbd31136cd25287391f1101b9c5bfdd17d.pdf
(Downloaded:26.03.2024)
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balance of work and private life since the conflicts that arise in this way
indirectly affect the company's goals and successes.

One way of corporate social responsibility is to create a family-friendly
workplace. "There are many forms of CSR nowadays that are known and
accepted. While some companies financially support (sponsor) sports teams,
others, with the cooperation of their office workers, help in the renovation of
hospital wards or even collect waste in the park near the office. "There are
many forms of CSR nowadays that are known and accepted. While some
companies financially support (sponsor) sports teams, others, with the
cooperation of their office workers, help in the renovation of hospital wards or
even collect waste in the park near the office. One of these forms of CSR is the
creation of a family-friendly workplace, where the emphasis is on creating a
workplace and other conditions that promote the fullest possible family life for
employees and other stakeholders (e.g. employees' family members). The
creation of a family-friendly workplace can therefore, in addition to the other
examples mentioned above, also belong to the CSR activities of companies.'?’

"One of these forms of CSR is the creation of a family-friendly workplace,
where the emphasis is on creating workplace and other conditions that promote
the fullest possible family life for employees and other stakeholders (e.g.
employees' family members). The creation of a family-friendly workplace can
therefore, in addition to the other examples mentioned above, also belong to
the CSR activities of companies."?®

The company can be considered family-friendly if it does not regard the
employee as a labour force performing its tasks with mechanical monotony; in
order to take away something performance, creativity, reliability, and loyalty,
therefore the company must provide appropriate working conditions , a certain
degree of flexibility, understanding of the work-family balance retention,
opportunities for further professional development, various extra benefits. The
introduction and operation of family-friendly measures does not necessarily
mean a large financial outlay, rather the will and attitude are required.

The company can be considered family-friendly if it does not regard the
employee as a labour force performing its tasks with mechanical monotony; in

27 The concept of corporate social responsibility (CSR).
https://www.jogpontok.hu/kiadvanyok/A vallalatok tarsadalmi_felelossegvallalasanak CSR
fogalma.pdf (Downloaded:27.03.2024.)

8 The concept of corporate social responsibility (CSR)
https://www.jogpontok.hu/kiadvanyok/A vallalatok tarsadalmi_felelossegvallalasanak CSR
fogalma.pdf

(Downloaded:28.03.2024)
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order to take away something performance, creativity, reliability, and loyalty,
therefore the company must provide appropriate working conditions, a certain
degree of flexibility, understanding of the work-family balance retention,
opportunities for further professional development, various extra benefits. The
introduction and operation of family-friendly measures does not necessarily
mean a large financial outlay; rather, the will and attitude are required.

The companies create family-friendly workplaces and help their employees
with family-friendly measures: family-friendly work schedule, working hours:
unlimited or planable home office option, part-time work, flexible work option,
extra holidays and flexibility in connection with unexpected events: such can
be paid maternity or parental leave that is longer than the legal requirements,
or just before the end of working hours in the event of an unexpected illness,
subsidies for child rearing: school enrollment, school start support, the
company scholarship, but an important option is childcare in your own
daycare-kindergarten-school, possibly a contribution to the monthly fees,
health care: health insurance covering family members as well, prevention
programs, mental support: company-sponsored training opportunities, stress
management, on the topic of returning to work, children's corner, breastfeeding
room: the workplace can create a child-friendly area if the parent sometimes
needs to bring their child in, a play corner and a room suitable for
breastfeeding.

"Home office and flexible working hours are the most important keywords, in
addition to the sometimes unpredictable daily logistics of raising children,
which can also be implemented. If the opportunity to work from home is not
included in the ad, then mothers simply do not apply, and full-time jobs are not
popular in the same way."2®

"By creating a family-friendly workplace culture, the company sends a good
message to its employees and society:

» social responsibility is the type of productive person/citizen who is able to
perform in the long term, balanced, mentally and physically healthy

* corporate responsibility for the more efficient and predictable operation of
the company, significantly greater predictability of planning and human
resources due to the loyal and trusting atmosphere

+ Assuming responsibility towards the individual and experiencing the feeling
of safety, uniqueness, and importance in a caring corporate culture. Creating a
family-friendly workplace environment has many smaller components that do
not require as much money as the right attitude."°

2% What makes a workplace really family-friendly? https://hrpwr.hu/cikk/mitol-lesz-tenyleg-
csaladbarat-egy-munkahely (Downloaded:29.03.2024)

30 About a family-friendly workplace for employees https://www.munka-
maganelet.hu/csaladbarat-munkahely (Downloaded:30.03.2024.)
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"The Family-Friendly Workplace Award was established in Hungary in 2000,
mainly for the purpose of popularising family-friendly policies and rewarding
companies that enable their employees to reconcile family and work."3!

"In recent years, more and more attention has been paid to the family-friendly
approach

companies from the younger generations. The main reason for this is that they
are already members of generations Y and Z. They are not only focused on
building their careers but also consider it important to their private lives as
well. This means that they want a workplace where the professional and the
family can reconcile their lives and a balance can be created between the two
areas of life. Today, members of the younger age group target organisations
where they can choose from flexible forms of work and work in a motivating
and supportive environment. Family-friendly workplaces fit well into this
scheme."32

6. Summary

Companies operating in Hungary are expected to think and operate in a socially
responsible manner with regard to CSR. In our country, however, this
endeavour is still in the development phase; one of the many reasons for this
is that there are no Hungarian-language guidelines and conceptual delineations
available for company managers. The goal of more and more domestic
organisations is to popularise CSR, as they organise numerous conferences and
workshops every year. In our country, multinational companies have a CSR
department; on the other hand, small and medium-sized enterprises are in a
more difficult situation; they do not have a separate organisational unit dealing
with CSR, but they are aware of its importance, but they have to but the
necessary relationships and opportunities themselves, with the help of the HR
department. We can say that social responsibility itself "does not have a precise

31 SOCIAL RESPONSIBILITY AND WORKPLACE CARE IN PRACTICE
https://ojs.ppke.hu/index.php/hisz/article/view/177/153 (Downloaded:01.04.2024.)

32 Julianna NADATI - Anna PATKAINE Bende: FAMILY-FRIENDLY WORKPLACES FROM
THE POINT OF VIEW OF THE YOUNG GENERATIONS, SZECHENYI ISTVAN
UNIVERSITY NUNS EXCHANGE JANOS FACULTY OF PEDAGOGY, HUMANITIES
AND SOCIAL SCIENCES CULTURE, COMMUNICATION, INTERNATIONAL
RELATIONS

https://ntk.sze.hu/images/Kutat%C3%A1s/NTKT 2023 Kult%C3%BAra_kommunik%C3%
Alci%C3%B3_nemzetk%C3%B6zikapcsolatok.pdf#page=26 (Downloaded:04.02.2024)
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and universally accepted definition, but it can be approached as the voluntary
commitment of companies to the development of the public good, through
business practice, involving the company's resources."*3

By preserving and improving the health of employees, companies invest in a
profitable investment that reduces the costs that can be derived from illness,
such as the number of days on sick leave and lost productivity. Companies
consider a healthy workforce and working environment to be an important
factor, and they consider sports to be important, they still consider this to be
the individual's own task, and at the organisational level, health awareness is
not associated with this level of corporate responsibility.”A person calls his
workplace his second home because he spends a significant part of his life
there, and therefore, it does not matter under what conditions and how he
spends it. Every person needs to spend this considerable amount of time in a
cultured environment, in healthy and safe conditions."** "The social
responsibility of organisations, as part of the organisational culture, means at
the same time a way of looking at and thinking, a form of behaviour, activity,
and communication. This requires organisations to develop ethical behaviour
and business processes, as well as transparency and consideration of the
interests of various interest groups. The social responsibility of organisations
is present in the life of organisations and in society in such a way that it plays
a significant role not only in terms of the external but also the internal
environment of the organisations."®

3 The concept of corporate social responsibility (CSR).
https://www.jogpontok.hu/kiadvanyok/A_vallalatok _tarsadalmi_felelossegvallalasanak_CSR
fogalma.pdf

34 Marianna BODI: Safe working conditions, workplace hazards

https://www.nive.hu/Downloads/Szakkepzesi_dokumentumok/Bemeneti _kompetenciak_mer
esi_ertekelesi_eszkozrendszerenek kialakitasa/l 2328 005 101231.pdf
(Downloaded:03.04.2024.)

35 Tamas BARAT: RESPONSIBILITY - SOCIAL RESPONSIBILITY
https://www.epa.hu/02000/02051/00027/pdf/EPA02051 Tudomanyos Kozlemenyek 27 20
12 _aprilis_047-052.pdf (Downloaded:04.04.2024)
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HARMFUL EFFECTS OF MOBBING

Miria Garami*

Abstract: The European Union has recognized and attaches great importance
to solving the mobbing problem. This research is crucial in understanding the
urgency of combating workplace harassment, workplace psychoterror, or
mobbing, and the problems it leads to. By examining the psychosocial risk
factors that occur in the workplace, the concept and development of workplace
stress caused by mobbing, the symptoms and diseases it causes in the victims,
and the impact this has on the employer, we can take significant steps towards
addressing this pressing issue.

Keywords: mobbing, psychosocial risk, workplace stress, diseases, employer

1. Introduction

The growing environmental and social burden threatens the planet and
humanity with increasing danger; many international organisations and the
European Union attach great importance to the solution to the problem, so in
response, they developed sustainable development, which is a new integrated
sustainable development and development framework, centred on With
Sustainable Development Goals.! From the point of view of the changing
world of work, 2 new forms of organisation and employment are relevant, such
as flexible work schedules, remote work, part-time work and home work,
changes in the workforce, ® changes in the nature of work or work
organisation,* and the emergence of new technologies®.® One of the most
fundamental changes that can be observed among the European working

1Transforming our world: The 2030 Agenda for Sustainable Development -
https://www.un.org/sustainabledevelopment/sustainable-development-goals/ (accessed:
2022.01.11.)

2 Working methods such as lean production and just -in- time production.

3 Population composition.

4 Safety and health protection changes.

5 Information and communication technology.

® EU-OSHA, 2007, EU-OSHA, 2009c; ILO, 2010a
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population is the ageing of the workforce, which they are trying to deal with
through sustainable development and the reduction of psychosocial risks, so
the direction of the efforts is to create a working environment and workplace
health services that would allow employees to fully enjoy themselves until
their old age and participate effectively in professional life as a way to address
the long-term effects of population ageing.” One of the pillars of sustainable
development in this framework is creating lasting, inclusive, and sustainable
economic development, as well as full and efficient employment and fair work
for all. If we examine fair work, we must examine the issue from both sides.
From the employer's point of view, it means a loyal employee who is available
at any time which helps the company or organisation to achieve its goals; from
the employee's point of view, it means appreciation both financially and
intellectually, a healthy and safe working environment, where he works
enthusiastically and willingly.® Harassment at work psycho terror at work, also
known as mobbing, clearly does not fit into this framework 8% of the European
Union workforce® say they have been bullied at work in the past 12 months,
nearly 28% of European workers'® suffer from non-random health problems
and 35% of workers say their work is harmful to them for your health.!! The
Commission of the European Union has already recognised employees'
vulnerability as a problem resulting from hierarchical regulation, expressed
that it condemns workplace violence and harassment and recognises the
importance of a work culture based on mutual respect, human dignity and the
right to equal and non-discriminatory treatment.'? The strategic policy of the
European Union in the field of occupational safety and health protection
consists of two main parts: a comprehensive package of European Union
legislation, which the member states could adapt to their different national

" Improving the quality and productivity of work: the Community strategy for health and safety
at work 2007-2012 COM(2007) 62 final.

8 Gyula LAszLO: Labor market policies. PTK KTK, Pécs, 2007, 12-22.

92001 figure, according to the EuroStat survey, based on the report of the Employment and
Social Committee (2001/2339(INI)) which corresponds to 12 million people.

10 Rather, it may have developed due to grievances experienced at their current or former
workplace.

UImproving the quality and productivity of work: the Community strategy for occupational
health and safety 2007-2012.

2Notice to Members, Celia Arroyo Lopez petition no. 1132/2020 submitted by Spanish citizen
on the creation of a separate EU body for the prevention of harassment in academic life
https://www.europarl.europa.eu/doceo/document/PETI-CM-694980 HU.pdf 1  (accessed:
2022.06.22.)
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structures,'® and the European Union strategies, the purpose of which is to set
priorities, goals, and emphasise the importance of prevention. Call for
attention.'* Based on Article 153 of the EU Treaty, several EU directives have
been formulated and adopted, which deal with occupational health and safety
and define minimum requirements that the member states need to interpret into
their national law; however, the member states can also formulate and adopt
stricter protective measures.'® In order to understand what extent a problem of
workplace harassment, workplace psycho terror, or mobbing, we need to
examine the psychosocial risk factors occurring in workplaces, then the
concept and development of workplace stress caused by mobbing, what
symptoms and diseases it causes, and what effects it has to the employer. In
this study, | examine these issues comprehensively.

2. Psychosocial risks

Psychosocial risks are one of the key priorities!® for the health and safety of
modern workplaces in Europe, 1" which have a significant impact on the health
of individuals, and since mobbing is to be interpreted in the workplace,
problems®® arising in connection with employee health due to on organisations
and national economies as a whole. *°

13Such as Council Directive 2000/43/EC (Racial Equality Directive) on the application of the
principle of equal treatment regardless of racial or ethnic origin and Council Directive
2000/78/EC (Employment Equality Directive) on general equal treatment in employment and
work on the creation of its framework.

14 COM (2014) 332 final.

15Based on Awrticle 153 (4) TFEU.

80rganizational stressors, which are related to workplace problems such as stress, workplace
violence and harassment.

Drivers and barriers to psychosocial risk management: analysis of European survey results.
Enterprises in relation to new and emerging risks (ESENER) Report
https://osha.europa.eu/sites/default/files/esener-drivers-barriers.pdf (accessed: 2022.06.20.)
The Report uses data collected by EU-OSHA ESENER on 36,000 telephones in 2009 and
includes interviews with managers and employee representatives - in establishments
employing 10 or more employees - for 31 countries.

18 Sick leave, sick leave, sick pay, women's 40 — year-old age pension, it will be explained in
more detail later.

®Drivers and barriers to psychosocial risk management: analysis of European survey results.
Enterprises in relation to new and emerging risks (ESENER) Report
https://osha.europa.eu/sites/default/files/esener-drivers-barriers.pdf (accessed: 2022.06.20.)
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Psychosocial risks - which are complex and multidimensional issues - 2° and
workplace stress are an increasingly serious challenge.?! Psychosocial risks
arise from poor work planning, organisation and management, and a poor
social environment at work. They can have negative psychological, physical
and social consequences,?? which may cause psychological or physical
damage.?®> Working conditions that lead to psychosocial risks can be an
inappropriate workplace environment,?* excessive workload,?® conflicting
demands? and lack of clarity of work roles,?’ lack of participation in making
decisions affecting the employee?® or lack of influence on the way work is
done,?® poorly managed organisational change,® job insecurity, 3'gender
adequate communication,®? psychological and workplace sexual harassment,
workplace harassment or violence.® Psychosocial risks are more challenging,

201t can be caused by a combination of several factors.

2LA safer and healthier workplace for all - Commission Communication on the modernization
of the European Union's legislation and policy on occupational health and safety
file:///C:/Users/Ber412 2/Downloads/COM 2017 12 HU.pdf (accessed: 2022.06.20.)

22For example, like work stress, burnout or depression.

23 Cox Thomas - GRIFFITHS Amanda, The nature and measurement of work-related stress:
Theory and practice, in: JR Wilson - N. Corlett (eds), Evaluation of Human Work, 3rd edn,
CRS Press, London, 2005. DOI:10.1201/9781420055948.ch19

2Inadequate equipment, lack of space, poor lighting, excessive noise, polluted air, unpleasant
odors and lack of retreat.

%|n the case of a non-supportive work environment, since in a supportive work environment
employees are well trained and motivated to perform to the best of their ability, a good
psychosocial environment improves good performance and personal development, as well as
the mental and physical well-being of employees.

% In the case of a home office, the conflicting demands of work and home.

2’Role ambiguity: when it is not clear to the employee what the expectations of his colleagues
are regarding his role, what his responsibilities are, which leads to reduced job satisfaction and
reduced self-esteem; role conflict: a situation where a person fulfills a certain social role, but
it does not meet his interests or internal attitudes, or he is simply unable to cope with the tasks
assigned to him, negative emotions accumulate in him due to the contradictions, and the
individual experiences stress.

B ow participation in decision-making, lack of control over workload, schedule, shift
assignment.

BInflexible work schedule, alternating work, night shift, unpredictable working hours, lack of
variety in work content, fragmented or meaningless work, underused skills, uncertainty.
30Weak communication in the organizational culture and functioning, withholding of
information, failure to provide information, low level of support for problem solving, lack of
defining organizational goals.

31Job insecurity, career stagnation and uncertainty, under- or over-achievement in career level,
poor salary, low social value of work.

%2Bad relationships with superiors, social or physical isolation, interpersonal conflicts, which
may include mobbing or even violence.

33 psychosocial risks and stress at work https://osha.europa.eu/en/themes/psychosocial-risks-
and-stress last accessed: 8 June 2022 and Drivers and barriers to psychosocial risk
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harder to identify and more difficult to manage than "traditional™ occupational
safety and health risks.** Various forms of harassment and violence can also
appear in the workplace, the characteristics of which are physical,
psychological, sexual harassment or violence; it can be a one-time or regular
form of behaviour, it can occur between colleagues, between superiors and
subordinates, or with the participation of a third party,* which can range from
mild cases of disrespect to it can extend to more serious cases than the crime.®
Psychological mobbing is a phenomenon that affects victims and perpetrators
of all ages, educations, cultural backgrounds, incomes and social status, and
this phenomenon has physical, sexual, emotional and psychological
consequences for the victim.®” The European social partners® have realised
that it can happen in any workplace and affect any employee, resulting in
workplace stress. Therefore, psychosocial risks result in workplace stress,
which can happen to anyone and can have serious consequences. Next, let's
examine what exactly stress means and what consequences it has.

3. Concept and development of workplace stress

management: analysis of European survey results. Enterprises in relation to new and emerging
risks (ESENER) Report https://osha.europa.eu/sites/default/files/esener-drivers-barriers.pdf
(accessed: 2022.06.20.)

34EU-OSHA Enterprise Survey on New and Emerging Risks (ESENER) survey of European
businesses on how they perceive and manage psychosocial risks, identifying the main drivers,
barriers and support needs. Drivers and barriers to psychosocial risk management: analysis of
European survey results. Enterprises in relation to new and emerging risks (ESENER) Report
https://osha.europa.eu/sites/default/files/esener-drivers-barriers.pdf ~ 9-11 (accessed:
2022.06.20.)

%For example clients, customers, patients, students.

%Framework ~ Agreement  on Harassment  and Violence at  Work
https://www.etuc.org/en/framework-agreement-harassment-and-violence-work  (accessed:
2022.06.20.)

$"Report on measures to prevent and combat bullying and sexual harassment at work, in public
spaces and in political life within the Union (2018/2055(INI))

%The European Trade Union Confederation (ETUC/CES), the European Confederation of
Entrepreneurs (BUSINESSEUROPE), the European Association of Small and Medium
Enterprises (UEAPME) and the European Center for State and Public Enterprises (CEEP). At
the general intersectoral level, the social partners are intersectoral organizations representing
all categories of workers or companies: UNICE and CEEP as employers' organizations, ETUC
as trade unions. The above organizations work together with other organizations such as the
CEC, Eurocadres or UEAPME.
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According to the European poll conducted by EU-OSHA, about half of the
employees consider the problem of workplace stress to be general. Among the
most frequently mentioned causes of workplace stress are workplace
reorganisation or insecurity, long working hours or excessive workload, as
well as workplace harassment and violence,*® which, as we can see, cover the
range of psychosocial risks. The process of developing stress “ is the set of
mental and physical changes that occur in the body as a result of “stressors,*?
in connection with which a state of psychological stress*® is created when the
body encounters a situation that, according to the individual's own judgment,
exceeds* the resources available to him, for example, the requirements of the
individual's work are excessive and they are bigger than you can deal with
them or you can't deal with the factors mentioned above.* Workers suffering
from prolonged stress may develop mental health problems “6- such as severe
anxiety,*’ loss of concentration, *® PTSD,* clinical depression *° and panic
attacks °!- in addition, they may suffer from®? serious physical and health

% European Agency for Safety and Health at Work: Mental health at work
https://oshwiki.eu/wiki/Mental_health_at_work (accessed: 2022.06.09.)

40By stress | mean harmful, unpleasant stress (distress).

41"Stress is the body's non-specific response to any stress." See: Janos SELYE: Stress without
distress . Academic Publishing House, Budapest, 1983. p. 25.

42 External forces and circumstances acting on the body are called stressors, i.e. those stimuli,
the signs and consequences of which are partially detailed - generally experienced as
unpleasant - physical changes and mental reactions, emotional reactions are the most common
stressors, which can only be endured for a certain period of time See: Janos SELYE: Stress
without distress. Academic Publishing House, Budapest, 1983. 28-36.

43We can distinguish psychological stress from physical stress, which is, for example, an injury
to the body, or a blow, heat, or blood loss, etc.

4 The essence of stress is adaptation, the stronger the degree of stress, the greater adaptation
is required from the body, in addition to the fact that adaptation energy is finite See it: Janos
SELYE: i.m. p. 36

4Janos SELYE: i.m. p. 36.

46Depression, anxiety, panic, burnout.

4776 percent incidence.

“81ts incidence is 71 percent.

“49post-traumatic stress disorder, 47% percent incidence.

%039 percent incidence.

5132 percent incidence.

S2Workplace Bullying: Escalated Bullying https://www.rit.edu/~w-
aaup/documents not_rit/ivey_workplace_bulling.pdf (accessed: 2022.06.30.)
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problems® such as cardiovascular diseases or locomotor problems® such as
high blood pressure, heart attacks, or even ulcer disease, chronic colitis,
asthma, but significant psychological components there are allergies, obesity,
diabetes, several dermatological and rheumatological changes, a decrease in
resistance to infectious diseases, or the development of cancer.®® It is not the
stress itself that causes the disease, but what it means to the individual, how
the individual can cope with it.>® Most of the time, stress is associated with a
slow, continuous increase in the stress level,® stress primarily encourages
struggle, but by exhausting®® the stages of the general adaptation syndrome,>®
the body becomes exhausted and diseases appear.®® I would like to mention
here that a psychosocial risk assessment was also carried out in Hungary,
which states that 63% of employees are stressed by the fast pace of work, 47%
by significant quantitative expectations, 41% by low levels of justice and
respect, and 40% by mobbing.5' Harassment at the workplace, including

5Many people believe that practically all diseases have spiritual causes, this is also the opinion
of renowned Romanian neurologist Prof. Dr. Dumitru Constantin Dulcan , who says that stress
arises from envy, hatred, anger, temper, jealousy and fear, upsetting the body's PH balance. If
such feelings dominate the individual, he creates his own biochemical mechanisms, creating
an acidifying environment that favors the development of diseases and then leads to illness.
See it: https://hu.koshachek.com/articles/constantin-dulcan-orvos-a-gondolat-az-
univerzum.html (accessed: 2022.06.25.)

54 Psychosocial risks and stress at work https://osha.europa.eu/en/themes/psychosocial-risks-
and-stress (accessed: 2022.06.08.)

% IMRE David— MARTA Fiilop— Néra PATAKY— JANOS Rudas: Stress, coping, competition,
conflicts. Association of Hungarian Talent Support Organizations, 2014. p. 19.

% IMRE David— MARTA Fiilsp— Nora PATAKY— JANOS Rudas: i.m. p. 19.

S7as stress causes anxiety

%8 IMRE David— MARTA Fiilsp— Nora PATAKY— JANOS Rudas: i.m. p. 19.

91t has 3 stages, Alarm reaction, when the body shows signs of coping with the stressor , the
stress level increases, the Resistance stage, when the appropriate resistance develops, here the
stress level is constantly above the normal level, then the Exhaustion stage, here the adaptive
energy is exhausted and the level of resilience drops below normal. See: Janos SELYE: Stress
without distress . Academic Publishing House, Budapest, 1983. p. 36.

80J4anos SELYE: i.m. p. 36.

51The Workplace Stress Survey launched on May 1, 2013 by the Semmelweis University
Institute of Behavioral Sciences Research Group on Workplace Stress and Stress Management
was implemented with the support of the National Labor Office (OMMF-11-0104).
Copenhagen Questionnaire on Workplace Psychosocial Factors using the COPSOQ I
questionnaire, with the voluntary participation of more than 19,000 Hungarian workers aged
18-60. University of Semmelweis, Semmelweis Media Corner, Has it been found what and
how stressed Hungarian employees are?
https://semmelweis.hu/mediasarok/2014/05/15/kiderult-mitol-es-mennyire-stresszesek-a-
magyar-munkavallalok/ (accessed: 2022.06.30.)
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"harassment",%? intimidation, is one of the most serious risk factors, which
causes a much higher stress level, thus more frequent work-family conflict,
and lower satisfaction in terms of workplace stress.

4. llinesses resulting from workplace harassment

The psychosocial risks, I would highlight workplace harassment, also known
as mobbing, which is the basis of this study, and related illnesses. According
to the position of the European Agency for Health and Safety at Work,
workplace harassment, also known as mobbing, is a potential health risk that
often leads to illnesses related to work stress.®® The data of one Member State
showed that harassment is by far the most common in workplaces classified as
high anxiety,®* these workers belong to the special class most susceptible to
harassment.% In the category of active work,% harassment is more common
among women (9%) than among men (7%).%” The 2010 Fifth European
Working Conditions Survey showed that 4.1% of all respondents in the EU-27
countries (3.9% of men and 4.4% of women) were exposed to harassment or
had been harassed by at work in the past year. In the same study, a total of 5%
of respondents (5.1% of women, 4.9% of men) reported that they had been
subjected to threats and humiliating behavior at work in the previous month.
Together, studies and empirical analyzes point to a clear connection between
workplace bullying on the one hand, stress or high levels of anxiety on the
other, and increased competition, job insecurity, decreased confidence, and
precarious employment status.%® Discriminatory treatment can lead to serious
consequences, which can manifest in cooperation difficulties, low stress

%2The frequency of harassment is related to the nature of the work, it is most often observed
among helpers, skilled workers and office and administration workers, women report
harassment more often, it most often affects employees from their superiors and colleagues.
8Report of the Committee on Employment and Social Affairs on harassment at work
(2001/2339(INI)).

5Who are subject to high demands but have a low degree of control over their own work.
®Report of the Committee on Employment and Social Affairs on harassment at work
(2001/2339(INI)).

% High requirements and a high level of individual control.

5Report of the Committee on Employment and Social Affairs on harassment at work
(2001/2339(IN1)).

%Report of the Committee on Employment and Social Affairs on harassment at work
(2001/2339(IN1)).
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tolerance, poor physical condition, physical reactions, or even self-harm.%®
Physical reactions can include nervous tension, headaches, migraines and
depression, psychosomatic diseases such as stomach ulcers, colitis, thyroid
problems, insomnia, high blood pressure and skin diseases, sleep disorders,
depression, manic symptoms, sometimes aggressiveness or severe fatigue, or
even suicidal. thoughts.” 18% of all workplace health problems are caused by
non-accidental illnesses such as stress, depression, anxiety, workplace
violence, harassment and intimidation, resulting in absenteeism .72

5. Harmful effects of mobbing for the employer

The true extent of mobbing is not yet known, but it is a serious problem in the
world of work, as a result of bullying, the abused employee often performs his
work under permanent stress, which is manifested in excessive reactions to
minor problems, decreasing efficiency, decreasing productivity, and a lack of
trust in the employer. in the reduction of employee commitment, a general
sense of insecurity develops in the workplace, increased problems arise in the
field of cooperation, it is also reflected in high levels of absenteeism, staff
turnover, early retirement, and then the process of mobbing does not stop, as
the perpetrator constantly finds new scapegoats, looking for victims.” There
are significant differences between the member states, which may be due to
the fact that in certain countries these events are underreported, while other
countries handle them more consciously, different legal systems and cultural
differences also contribute to this,’* but according to more than half of EU
workers, stress is generally present at work™ and more than a third of them

%Report of the Committee on Employment and Social Affairs on harassment at work
(2001/2339(INI)).

Employment and Social Affairs Committee Report on workplace harassment
(2001/2339(INI)).

LA quarter of two weeks or more absences.

"2Adapting to changes in work and society: new community workplace health and safety
strategy 2002-2006.

Employment and Social Affairs Committee Report on workplace harassment
(2001/2339(INI)).

“Employment and Social Affairs Committee Report on workplace harassment
(2001/2339(IN1)).

SEuropean Agency for Safety and Health at Work Psychosocial risks and stress at work
https://osha.europa.eu/hu/themes/psychosocial-risks-and-stress (accessed: 2022.06.27.)
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believe that it is not handled properly,’® thereby reducing workplace
performance,’’ the negative effects for the organization include poor general
business performance, increased absences,’® negative presentation, ’° a fifth of
staff turnover & is also due to this, increases the rate of accidents® and injuries,
and contributes to an increase in the rate of early retirement®2.82 There is strong
evidence that there is a correlation between work-related health complaints and
exposure to psychosocial hazards, mental and physical illnesses, which result
in a series of health and related problems mentioned above both at the
individual and organizational level. 8 Psychosocial risks, highlighting
workplace harassment and mobbing, can hurt the physical, mental and social
health of employees, and as a result, more and more evidence points to the fact
that both directly and indirectly, the role of the psychosocial workenvironment
affects the health indicators in the organization® through the reduced
productivity® the level of job satisfaction,®” to retain the staff® and, as a result,
to the reputation of the organization®®. ®° In addition to the negative health
consequences, workplace bullying hurts the individual's career, as well as on
organizations and society, which, due to the increase in absenteeism from the
above-mentioned workplaces, has an impact on productivity and the quality of
services, resulting in a decrease in productivity and the consequent loss of the

"6 About half of lost working days can be attributed to stress.

"Can increase the number of accidents fivefold.

8They are usually longer than those from other causes.

Employees who show up at work sick and cannot function effectively.

8About a fifth of staff turnover is related to work stress.

81Can increase the number of accidents fivefold.

8240-year-old retirement pension for women in Hungary.

8A safer and healthier workplace for all - Communication on the modernization of European
Union legislation and policy on health and safety at work COM(2017) 12 final.

84Drivers and barriers to psychosocial risk management: analysis of European survey results.
Enterprises in relation to new and emerging risks (ESENER) Report
https://osha.europa.eu/sites/default/files/esener-drivers-barriers.pdf (accessed: 2022.06.20.)
8 Such as absence, sick leave.

8Management of absences, substitutions, offloading other employees.

87Potential intention to quit.

8Appearance of fluctuation.

89Cannot be ignored from a marketing point of view.

“Drivers and barriers to psychosocial risk management: analysis of European survey results.
Enterprises in relation to new and emerging risks (ESENER) Report
https://osha.europa.eu/sites/default/files/esener-drivers-barriers.pdf (accessed: 2022.06.20.)
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company's customers, as well as the loss of human capital®’.%? The number of
reports is low, both with regard to the equal opportunities bodies and the police,
as well as court proceedings initiated in these cases. According to statistical
data, a very high percentage of people who suffered discrimination, 82% did
not report what happened to them.®® The cost of bullying is very high, which
urgently requires more attention and enhanced countermeasures, including
considering new ways to combat the problem. ESENER's findings revealed
several direct and indirect obstacles in relation to the assessment and
management of psycho-social risks, which cause problems for European Union
companies, such as primarily the sensitivity of the topic,* lack of awareness,
lack of resources, lack of training and expertise, technical support and lack of
guidance, as well as peculiarities of national culture.® Let's face it, a healthy
work environment increases the quality image of the company or organization,
and all the steps taken to improve the environment, "quality management™ and
social responsibility have a beneficial effect on the performance and
competitiveness of the organization, as a whole, on the national economy and
society as a whole.%

6. Summary

In the case of workplace stress and harassment, good practices and
psychosocial risk management procedures must be developed, which are often
reported in all sectors and institutions of all sizes, regardless of the extent to
which they are involved in the management of psychosocial risks. It was
suggested that businesses that do not manage psychosocial risks encounter

“Workers tolerate workplace bullying for an average of 22 months before leaving the company
based on an online survey conducted by WBTI in 2003 https://www.rit.edu/~w-
aaup/documents_not rit/ivey_workplace bulling.pdf 3.0 (accessed: 2022.06.20.)

92Report on measures to prevent and combat bullying and sexual harassment at work, in public
spaces and in political life within the Union (2018/2055(INI)).

®BEU-MIDIS survey by the Fundamental Rights Agency in 2010, see:
http://fra.europa.eu/en/publications-and-resources . (accessed: 2021.04.28.)

%L atent mobbing, employees are afraid to express their grievances, they are afraid of being
stigmatized and losing their jobs.

%Drivers and barriers to psychosocial risk management: analysis of European survey results.
Enterprises in relation to new and emerging risks (ESENER) Report
https://osha.europa.eu/sites/default/files/esener-drivers-barriers.pdf (accessed: 2022.06.20.)
%Adapting to changes in work and society: new community workplace health and safety
strategy 2002-2006.
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certain obstacles, such as technical or lack of information,®” while other
obstacles were also experienced by businesses already involved in the process
of managing psychosocial risks, such as the problem of sensitivity or lack of
resources.*® 30-40% of European Union companies directly expressed their
need for planning and implementation of prevention, how to assess, manage
and take measures to reduce work-related workplace harassment and
workplace stress. When designing good practices and risk management
procedures, national, legal, cultural, sectoral and other characteristics within
the organization must be taken into account.® Studies on implementation show
that successful implementation also depends on how member states have
handled the fight against psychosocial risks in terms of legislation. ®The
European Union Report 1% states that investments in occupational health and
safety pay off,'% improve the living conditions of employees,'® business
productivity and performance, and contribute to competitiveness.'® The
REFIT evaluation'® looked at the Framework Directive 89/391/EEC and 23
related directives in terms of whether EU efforts represent added value. In
general, they are effective, despite the fact that the way of transposition differs
significantly between Member States, some Member States do not specifically
mention psychosocial risks, while the legislation of other Member States
specifically emphasizes it. There is a need for effective methods to deal with

97 38% of all businesses have previously used information or support from external sources.
% However, 35% reported that they still needed help in this area.

%Drivers and barriers to psychosocial risk management: analysis of European survey results.
Enterprises in relation to new and emerging risks (ESENER) Report
https://osha.europa.eu/sites/default/files/esener-drivers-barriers.pdf (accessed: 2022.06.27.)
1%0Drivers and barriers to psychosocial risk management: analysis of European survey results.
Enterprises in relation to new and emerging risks (ESENER) Report
https://osha.europa.eu/sites/default/files/esener-drivers-barriers.pdf (accessed: 2022.06.27.)
11European Parliament: Report on occupational health and safety in the European Union on
its 2014-2020 strategy. (2015/2107(INI)).

192Double returns Calculating the international return you prevention for companies :
costs and benefits of investments in occupational safety and health , International Social
Insurance Association; 2013.

103Ex-post evaluation of the European Union directives on health and safety at work (REFIT
evaluation) https://ec.europa.eu/social/BlobServlet?docld=16875&langld=en COM(2017) 12
final. (accessed: 2022.06.28.)

14EU-ILO joint project "Enhancing occupational safety and health protection and fair work
agenda" Hopes and challenges in development cooperation
http://www.ilo.org/wemsp5/groups/public/--- ed protect /--- protrav [/ --- safework /
documents / publication /wems_215307.pdf (accessed: 2022.06.28.)

195Ex-post evaluation of the European Union directives on health and safety at work (REFIT
evaluation) https://ec.europa.eu/social/BlobServlet?docld=16875&langld=en COM(2017) 12
final. (accessed: 2022.06.28.)
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new risks, as the European Parliament has drawn the attention of the
Commission to a number of growing or new risks.1% As we can see, workplace
stress is a huge expense for both companies and the member states, as well as
for the European Union as a whole, in addition to the suffering of the
employees. In my opinion, it is worth fighting for the creation of balanced
companies and organizations, as the conditions for fair work would be created,
the employee would feel good at his workplace, he would become balanced,
his performance would be ideal, he would feel that his work is important,
according to the employer's vision your goals would be realized, without
unnecessary confrontations or loss of profits.

1%European Parliament: Report on occupational health and safety in the European Union on
the 2014-2020 strategy - (2015/2107(IN1)), October 26, 2015.
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AZ ATIPIKUSOK KOZOTT IS ATIPIKUS
PLATFORMMUNKAVEGZES

ATYPICAL PLATFORM WORKING ALSO INCLUDES ATYPICAL
PLATFORM WORKING

Tunyi Maria Vivien™

Absztrakt:

A tanulméanyban az atipikus munkajogviszonyok ¢és a platform munka esetét
vizsgalom, azt, hogy miben tér el és hogyan illeszthetd az atipikus
munkajogviszonyok kozé. Eldzetesen egy altalanos attekintésre torekedtem az
atipikus szerzédések és az atipikus munkajogviszonyok kapcsolatanak
értelmezése tekintetében, ezt kovetden magardl a platform munkavégzésrdl
ejtettem néhany szot. Majd a polgari jogviszony és munkajogi jogviszony
elhatarolasanak kérdését vizsgaltam a platform munkavégzés megitélésére
vonatkozé szempontokon keresztiil.

Abstract:

In this paper, | will examine the case of atypical employment and platform
work, how it differs and how it can fit into atypical employment. | started with
a general overview of the understanding of the relationship between atypical
contracts and atypical employment relationships, followed by a discussion of
platform work itself. | then looked at the issue of the distinction between civil
and employment law relationships through the perspective of the perception of
platform employment.

Kulcsszavak: munkajog, atipikus foglalkoztatasi formak, polgari jogviszony,

platformmunka, munkajogviszony

1 Maéria Vivien Tunyi is a second-year PhD student at the Dedk Ferenc University of Miskolc,
Doctoral School of Law and Political Sciences. E-mail: tunyimarika20@gmail.com
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Introductory thoughts

Currently, platform working is one of the most frequently discussed topics in
the national professional discourse. This phenomenon is mainly due to the fact
that neither EU nor national labour legislation is able to integrate it into the
existing rules, or at least not easily. Across the EU member States, there is
either no regulation at all on the situation of platform workers, or there are
differences between member States. The basic problem is the definition of the
employment status of these workers, as they are generally not classified in an
appropriate employment status. While this may have advantages, it also has a
number of negative effects. However, if the employment status of platform
workers could be determined, their tax and social situation could be resolved,
among many other issues.

However, before examining platform work, we need to look at a broader issue,
namely atypical contracts and, within this, atypical employment relationships,
which may be the closest to the structure of platform work.

1. Atypical contracts in general

In civil law, the concept of atypical contract is a typical concept in contract
law, used to define a heterogeneous group of contracts. From a taxonomic
point of view, civil lawyers consider them as sui generis contracts, since they
cannot be included in the mixed categories of contracts. They have the
characteristics of all three groups, as a combination of types, as a combination
of types and as a specific service contract. It is important to stress that they are
not regulated by the Civil Code, but are generally regulated by specific
legislation, and that they regulate long-term and long-term legal relationships.
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Atypical contracts are usually concluded with an entity as one of the parties,
apply general terms and conditions widely and often follow foreign models.
However, this definition is not transferable to the field of labour law, as many
of the legal relationships considered atypical are regulated by the Labour
Code.?

2. Atypical employment relationship — part of the private sector labour
law

Work can be carried out in a variety of legal relationships and different rules
apply to different relationships. Employment relationships can be
distinguished by the basic characteristics of the relationship, the employers and
the applicable legislation. Employment relationships can therefore be typified
in several ways. One of these is the distinction between typical and atypical
employment relationships in private employment law.

In domestic labour law, the primary subject of regulation is the traditional or
typical employment relationship, where the employment relationship is of
indefinite duration and full-time. The employment contract, which binds the
subjects of the employment relationship to each other is the employer and the
employee, which is entered into for the purpose of performing work at a place
and time determined by the employer using the employer's facilities. The
standard type of employment relationship plays a normative role in labour law
because it is the type of relationship to which all other, or atypical,
relationships are measured.® An exception to the general rule is the so-called
atypical employment relationship, which differs from the standard
employment relationship in an essential respect. Atypical employment
relationships can therefore be described as employment relationships which
differ in one or more aspects from the typical form of employment regulated
by the legislator.*

The atypical employment relationships referred to by the Labour Code may be
related to certain features of platform work, but they cannot be clearly
incorporated into the current domestic legislation. It may be similar to the

2 papp Tekla: Atipikus szerzédések, Szeged, Palatia, 2004. 11.

3 GYULAVARI Tamas: 4 sziirke allomdny. Gazdasdgilag fiiggd munkavégzés a munkaviszony
és az onfoglalkoztatas hataran, Budapest, Pazmany Press, 2014, 105. o.

4 PAPP Tekla: Atipikus szerzédések, Szeged, Palatia, 2004. 11.

88



employment relationship of a subcontractor because both platform workers and
subcontractors have informal working hours, there is no working time record
and no wage supplement is paid for work performed during irregular working
hours, but in the case of subcontracting, the employee does not work at a place
provided by the employer and integrated into the employer's organisation. In
addition, in the case of a salaried employment relationship, the worker is
entitled to a wage equal to half the basic wage even if, on the basis of
performance, he would be entitled to a lower performance wage. It also differs
in that the employment relationship is a two-tier relationship, where the worker
does not have contact with the client contracted by his employer, as opposed
to platform work.

3. The platform working

Platform work is a new form of work that is, as Racz puts it, even more atypical
than atypical, and its integration into our current labour law is facing a number
of difficulties.

Within the framework of platform-based employment, we can speak of a three-
party relationship, through which the parties are connected to each other by
means of an advanced algorithm. In the context of work, tasks are divided into
smaller, unique tasks that are performed on demand by platform "workers",
resulting in a wide division of labour.> The most common tasks include
professional tasks (such as software development or graphic design), transport
(which can be delivering people or food), household tasks (such as cleaning),
micro-tasks (such as tagging images on websites).

Platform-based working is an online platform that allows organisations or
individuals to interact with other organisations or individuals to solve specific
problems or to provide specific services in return for payment. Platform work
can be done online or in person. ©

5> Platform work.EurWork, European Observatory of Working Life. Eurofound. 29 June
2018. https://www.eurofound.europa.eu/observatories/eurwork/industrial-relations-
dictionary/platform-work

& Platform work.EurWork, European Observatory of Working Life. Eurofound. 29 June
2018. https://www.eurofound.europa.eu/observatories/eurwork/industrial -relations-
dictionary/platform-work (2023. janius 27.)
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In platform work, the tasks to be performed are made available to the worker
and assigned through web-based websites or applications that run on mobile
devices on platforms. It is the platform that connects the platform provider to
the platform workers who actually perform the tasks. In order to take on the
tasks to be performed to be hired, a registration and a user profile must be
created, which the platform worker then uses to access the tasks offered to him.
You can record the recruitment of these tasks, then the completion of the task
or the occurrence of a problem, and here you can track the invoicing of the fee
for the task performed. Some platforms offer 'on-site’ services such as
transport, delivery, cleaning or care services. Others operate exclusively
online, offering intellectual services such as data coding, translation or design
and graphics. However, the list of services offered by these platforms is
constantly expanding as the capabilities traditionally provided by the service
industry are being reorganised into platforms that are more cost-effective and
offer flexibility. For each platform job, the level of skills required, the way the
work is organised and the way it is controlled by the platforms will vary.’

Previously, Eurofound used the term "mass employment” to capture the so-
called "click work" originally associated with the concept, but the phenomenon
is changing and now encompasses many more types of tasks. Accordingly,
Eurofound has adopted the term "platform work™ from 2018.

In the European Union, there are many different terms used for platform-based
activity, with the European Commission and Parliament often referring to
terms such as "sharing economy" or "collaborative economy". However, these
activities cover a broader range of online activities beyond paid work to include
trade in material and capital goods and non-commercial activities.

Eurofound has identified 10 types of platform jobs® that have already reached
a critical mass in Europe in terms of the number of platforms and the number
of workers associated with them. The main differences between these types lie
in the scale of the tasks, the format of service delivery (understood as whether
the tasks are performed on-site or online), the level of skills required to perform
the task and the relationship between client and worker, and the party
determining the distribution of the work. One of the 10 types is the routine
work done on the spot and determined by the platform, such as when a platform

" RADNAI Veronika: A platformmunka elhelyezése a verseng® jogviszonyok rendszerében:
https://munkajogilap.hu/a-platformmunka-elhelyezese-a-versengo-jogviszonyok-
rendszereben/#_ftn12

8 GYULAVARY Tamés: Hakni gazdasdg a lathatiron: Az internetes munka fogalma és
sajatossagai, [ustum Alecum Salitare, 2019. 1., 25-51.
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like Wolt or even Foodoora in our country determines which bike courier
delivers the food.

4. Distinction between civil and employment law

In our country, the employment relationship hidden behind a contractual
relationship with a self-employed person causes difficulties. Employee self-
employment is widespread not only in Hungary but also in most EU countries.
However, this form of employment results in a looser relationship, which
benefits the employer and puts the employee in a less advantageous position.
This method is also advantageous for platform operators, mainly because it is
much easier to terminate a contractual relationship than to terminate an
employment relationship.® This means that while the worker may gain
financial benefits, he or she lacks the essential rights of the employment
relationship, such as maximum working hours, minimum rest periods,
adequate remuneration or overtime pay.*°

In terms of the characteristics of the legal relationship, this form of
employment can be placed in two areas of domestic legislation. On the one
hand, we must examine the field of civil law regulation and, on the other hand,
labour law regulation. While civil law does not provide for the protection of
occupation (unlike labour law), Hungarian labour law is not prepared to deal
with platform-based employment. According to Kun, neither labour law
protection nor the employer's caring role can be found behind platform
workers. The aim is to have labour law safeguards at national and international
level that guarantee fair working conditions and adequate legal and social
protection for platform workers.!

The Labour Code lays down the concept of an employee, according to which
an employee is a natural person who works on the basis of an employment
contract. In the performance of this task, the parties to the contract decide
whether to establish an employment relationship or a relationship of

®NAGY Kristof: FEurdpai Unids irdnyelv rendezheti a katds foglalkoztatéast
https://magyarnemzet.hu/gazdasag/2022/07/unios-iranyelv-rendezheti-a-katas-
foglalkoztatast?fbclid=IwAR07_EsOmKB2YxmVFglZ4yNyZDN4dYOBePzNj_kcx3FUXu
Z1xzX1ID_9CUw (letoltés datuma: 2024. aprilis 09.)

10 eila CHAIBI: PLATFORM WORKERS’ FIGHT FOR RIGHTS & DIGNITY

11 RAcz Ildiko: A kollektiv jogok érvényesiilésének lehetdségei a platform-munkavégzés
esetében — Miskolci Jogi Szemle, 2018/2.
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commission or contractor under civil law. However, in the case of platform
workers, a contractual relationship is often created under the guise of an agency
or a contract. This is where parties make the mistake of judging a legal
relationship by the name of the contract. However, the rule that contracts are
to be judged by their content and not by their name is not negligible.'? So we
need to examine the content of the contract one by one to determine the
employment status of the platform worker.

If the legal relationship is characterised by the subordination of the
employment relationship, it cannot be classified as an agency relationship, it
cannot be exempted from the employment law rules. In the case of workers
who are wrongly classified as employees, it is possible to reclassify the
contract both for tax purposes and in the context of an action before an
employment tribunal.*®

For the distinction between civil law and labour law, the literature has
established primary and secondary qualifying features, along which the actual
nature of the legal relationship between the parties can be determined. While
the existence of several of the primary qualifying factors may establish the
existence of an employment relationship between the parties, the existence of
secondary qualifying factors may merely indicate the existence of an
employment relationship. Primary qualifiers, which the draft EU directive
created in 2021 include: the relationship of subordination between the parties,
the employer's obligation to employ, the employee's obligation to be available,
the employer's broad right of direction, instruction and control, and the
definition of the job, the obligation to work in person or the employer's

12 S7ZEKERES Bernadett: A véltozé munkavégzés a birdi gyakorlatban, Miskolci Jogi Szemle
13. évf. (2018.) 1. szam, 130.

13 RADNAI Veronika: 4 platformmunka elhelyezése a versengd jogviszonyok rendszerében,
MJO, 2022/4., 23-32.

14 The draft directive has offered a solution to the dilemma in domestic law, as it has formulated
a set of criteria to identify whether a platform is an employer. According to these criteria, a
platform can be considered an employer if it meets at least two of the criteria. These criteria
are: setting a level or ceiling of remuneration; monitoring work by electronic means; restricting
the freedom to choose working hours or absence, to accept or refuse tasks or to use
subcontractors or substitutes; imposing binding rules on appearance, behaviour towards the
service user or the performance of work; restricting the possibility for the worker to build up
a clientele or to perform work for third parties. However, it can also answer the question |
asked in the introduction, whether the worker is an employee and whether he or she is entitled
to the employment and social rights that come with the status of worker. In this case, too, the
draft seeks to find a solution by setting out a range of criteria, just as the employer's list of
criteria, so this set of criteria confers on the worker the rights and protection that workers enjoy
if two conditions are met.
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obligation to pay wages. In addition, the employer's determination of working
hours and place of work and the employer's right to choose the means of work
may be established as secondary characteristics.®

The platform operator sets unilateral quality standards for platform workers,
which it monitors through the platform. The platform may unilaterally
terminate the contract and restrict access to the platform worker's user profile.
Although platform workers are most often self-employed, they do not have the
possibility to set the price they charge for their services. The platform sets a
certain amount, which may increase by a certain amount per delivery in the
case of a food delivery service, for example, but this amount is accepted by the
platform worker himself in the contract of engagement. When providing the
service, they must wear the platform provider's uniform and advertising
items. 16

The civil law nature of the relationship is confirmed by the fact that the parties
are under no obligation to be employed or available for work on the platform.
By concluding the contract, the platform service provider does not undertake
to provide the platform worker with an employment opportunity. The civil-law
relationship is also supported by the way in which the platform workers are
remunerated, since they themselves must obtain the necessary licences and
ensure the accounting of the income from the activity before the service starts.
Once they have obtained a contractor's licence, they conclude a partnership
contract with the platform operator. The contract will be concluded using the
general terms and conditions established by the platform, which will include a
code of conduct established by the platform, including the right to set the
remuneration. '

The nature of the employment relationship is supported by the fact that the
platform provider is looking for workers to perform clearly defined tasks. The
contractor undertakes to carry out small subtasks, where it is up to the
contractor to decide whether the tasks are to be carried out on a continuous,
regular basis or only once in a while. The employment relationship is further
underpinned by the fact that there is a personal obligation to perform.

15 GYULAVARI Tamés: 4 munkajogi szabdlyozds rendszere. In: Gyulavari Tamas (szerk.):
Munkajog. ELTE Eotvos, Budapest, 2019. 33-40.

16 RADNAI Veronika: A platformmunka elhelyezése a versengd jogviszonyok rendszerében,
Munkajogilap, 2022/4., 23-32.

1" RADNAI Veronika: A platformmunka elhelyezése a versengd jogviszonyok rendszerében,
Munkajogilap, 2022/4., 23-32.
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The employment relationship is also characterised by the employee using the
employer's assets, whereas in the case of platform work, the employee carries
out the activity with his or her own assets, for which the platform may or may
not impose certain requirements. In the case of passenger transport, the
platform provider may impose quality requirements on the means used in the
activity (e.g. means of transport).

As well as obtaining the necessary permits and equipment to carry out the
activity, it is the responsibility of the platform operator to ensure safe and
healthy working conditions. He/she will not receive any training in
occupational safety and health before starting the activity. In the unforeseen
event of a malfunction of work equipment or a road accident during the
activity, for example, this will not be considered an accident at work and the
platform worker will not receive the corresponding social benefits.®

Closing thoughts

Platform working is an unexplored grey area, which the judgments may map
out and settle this mess. Just as the French case law has settled the social
situation of platform workers, so hopefully a wave of cases across Europe
could start to determine whether platform workers are operating under a civil
law or employment contract, whether they are workers or self-employed.

In recent months, the first Curia decision on platform work in Hungary has
been adopted, which could be a cornerstone for the domestic qualification of
platform work. The judgment can provide guidance for both the domestic
legislator and the practitioner. In its decision, the Curia has taken into account
a number of aspects that may help to distinguish between the contract of
agency and the employment relationship. It classified the relationship as a
relationship of entrustment. It based its position, inter alia, on an examination
of the characteristics listed above!®

18 RADNAI Veronika: A platformmunka elhelyezése a versengd jogviszonyok rendszerében,
Munkajogilap, 2022/4., 23-32.
19 Curia Mfv.V111.10.091/2023/7.
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HARMADIK ORSZAGBOL ERKEZO EGESZSEGUGYI
DOLGOZOK MAGYARORSZAGI MUNKAVALLALASANAK JOGI
ASPEKTUSAI

Pap Zoltan!
Absztrakt

Amagyarorszagi egészségligyi agazat egyre nodvekvd ilitemi szakember
hiannyal kiizd.A gazdasagi célu globalis munkaerd migraci6 ebben az
agazatban is kifejti hatasat, ami a jogalkotdkat a szabalyozok ujragondolésara
késztetik. 2023-ban elfogadasra keriilt a harmadik orszagbol érkezdk
tartozkodasdra ¢és munkavallaldsdra vonatkozd 10j torvény, amely az
egészségligyi foglalkoztatasra is jelentds hatast gyakorol. A munkaviszony
szereplOinek célszerl tisztaban lenni a megvaltozott helyzettel, a nemzetkozi
¢s magyar jogi kdrnyezettel egyarant.

Abstract

The healthcare sector in Hungary is facing an increasing shortage of
professionals. Global labour migration for economic purposes is also having
an impact on this sector, forcing legislators to rethink the regulations.A new
law on the residence and employment of third-country nationals has been
adopted in 2023, which will have a significant impact on healthcare
employment. It is advisable for those involved in the employment relationship
to be aware of the changed situation, both in the international and the
Hungarian legal environment.

1. Migrans munkavallalias a nemzetkozi jogban

1.1.Nemzetkozi munkajog

Ahhoz, hogy atfogd, objektiv, €s kritikai szemléletmdddal kozelitsiink meg
egy problémat elengedhetetlen az elézmények, és a vizsgalandd téma
hatterének alapos ismerete. A jogi, azon beliil a munkajogi problémak
vizsgalatanal kiemelt szereppel bir a multbeli és a jelenkori nemzetkozi

*

* PhD hallgaté Miskolci Egyetem, Allam-és Jogtudoményi kar, Civilisztikai Tudoméanyok
Intézete, Agrar és Munkajogi tanszék
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szabalyozok, illetve azok hatasainak, eredményeinek adaptiv ismerete és
kezelése. A munkajoggal foglalkozok a torténetileg is elsd, €s legfontosabb
nemzetkozi, globalis jellegli dokumentumoknak az 1919-ben alapitott
Nemzetkdzi Munkatigyi Szervezet (ILO) altal kiadott munkatigyi normakat
(egyezmény, ajanlas) tekintik.

Az ILO maér az alapité okmanyaban? is kiemeli a sajat orszagatol eltérd
orszagban foglalkoztatott munkavallalok védelmének fontossdgat, valamint
uttérod szerepe volt és van a specialis nemzetk6zi normak kidolgozasaban. Az
els6 jelentés forrds az 1939-ben kiadott migracios munkavallalassal
Osszefliggd® egyezmény, melyet kovetett 1949-ben egy feliilvizsgalt, majd
1975-ben egy kiegészitett véltozat* is. Az 1949-es modositas tulajdonképpen
a vilaghaboru utani helyzetben sziiletett ujrafogalmazasa a munkavallalési céla
migraciohoz kapcsolodo elvi szabalyozdsnak. A hetvenes évek kozepén
szliletett norma a migrans munkavallalok egyenld esélyeinek elémozditasara
vald torekvésrdl, valamint a velilk valé banasmodrol szol.

Mindezek jelentdsége a fogalmi elhataroldson® tul tobbek kdzott az, hogy a
részes allamok kotelesek informaciot szolgaltatni az ILO részére a migrans
munkavallalokat érint6 politikakrol, kotelesek ingyenes ¢és kielégito
szinvonalu alapszolgaltatasokat biztositani szamukra, valamint biztositaniuk
kell az emberi jogaik teljes érvényesiilését és a sajat allampolgaraival
megegyez0 egyenld banasmodot.

1.2. ENSZ dokumentumok

2 And whereas conditions of labour exist involving such injustice, hardship and privation to
large numbers of people as to produce unrest so great that the peace and harmony of the world
are imperilled; and an improvement of those conditions is urgently required as, for example
(...) protection of the interests of workers when employed in countries other than their own”
(Preamble of ILO Constitution (1919)

3 Az ILO 66. szamu, munkavallalasi cél migraciordl szolo egyezménye

A 97. szamu (feliilvizsgalt) foglalkoztatasi céla migracios (1949) ; 143. szamu (kiegészitd
rendelkezésekrol sz6l6) vendégmunkasokrdl szold6 Egyezmény (1975).

5 ,Szabalyos vagy jogszer(i jogallasti migrans munkavallalo: olyan személy, aki megkapta a
sziikséges engedélyeket az allampolgarsaga, vagy szokdsos tartdzkodasi helye szerinti
allambol valod tavozashoz, és egy masik allamban valdé munkavallalashoz, ahol ilyen
engedélyek sziikségesek. Aki teljesiti azokat az eljarasi és anyagi feltételeket, amelyekhez a
tavozasa és a masik allamban valo munkavallalasa kotott. Illegalis vagy jogellenes statuszban
1évé migrans munkavallalo: az a személy, aki nem kapta meg annak az allamnak az engedélyét,
amelynek teriiletén tartozkodik, és amelyet a torvény el6ir a beutazashoz, tartozkodashoz vagy
munkavallalashoz, vagy aki nem teljesitette azokat a feltételeket, amelyekhez a beutazasa,
tartozkodéasa vagy munkavallalasa kotott.(ILO 97. és 143. egyezmény).
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Az éltalanos emberi jogi targyu nemzetkozi szerzédések olyan jogi normak,
amelyek garanciat nyudjtanak a kiilfoldon €16k jogait illet6en is, tekintet nélkiil
arra, hogy foldrajzilag hol tartézkodnak, milyen a statuszuk, €s tartozkodasuk
jogszertisége®.

Az ILO mellett az Egyesiilt Nemzetek Szervezetének egyéb fO szervei is
igyekeztek a migrans munkavallalok helyzetét szabalyozni. Az elsé atfogo
univerzalis dokumentum az ENSZ kozgyllésének 1985-ben keletkezett
nyilatkozata’, mely ajanlasokat fogalmaz meg a nem allampolgarsaguk szerinti
orszagban ¢lok jogairdl. Az ENSZ égisze alatt sziiletett masik fontos
egyezmény a migrans munkavallalok és csaladtagjaik jogi védelmérdl® szolo,
1990-ben alairt szerz6dés, amely azonban csak 13 évvel késébb, 2003-ban
1épett életbe, a sziikséges husz — jellemzden afrikai, dél-amerikai és azsiai —
allam ratifikalasa utan.

1.3 Az Eurdpai Unié szabdlyai tagallamok kézotti munkaeromozgdssal
osszefiiggésben

Az Eurdpai Unio egyik fontos alapelve a munkaerd szabad mozgésanak
lehetdsége. Ez az unids munkavallalok egyik alapvetd joga. Az EUMSZ 45.
cikke magaban foglalja a foglalkoztatassal Osszefiiggd feltételek (pl.
javadalmazas) allampolgarsag alapjan torténé megkiilonboztetésének tilalmat,
valamint biztositja a jogot arra, hogy az munkavallalo tagallamok teriiletén
szabadon mozogjon, munkavallalasi célbol a tagallamban tartézkodjon. Ezt a
szabad mozgashoz vald jogot az 1960-as évek ota kiilonbozd rendeletek és
iranyelvek koordinaljak. Az 1968-as alapito rendeletet® valamint a mozgasra,
tartozkodasra vonatkozo korlatozasok eltorlésérol szolo kiegészité iranyelvet®
tobb alkalommal is feliilvizsgaltak, korszerisitették.

A 2004/38/EK iranyelv bevezette az unidés polgarsagot a tagallamok
allampolgérai szdmara, amikor a szabad mozgashoz és tartozkodéashoz vald
jogukat az EU teriiletén gyakoroljak. A tartdzkodas els6 harom hénapjaban

6 Az Emberi Jogok Egyetemes Nyilatkozata (1948) , a Polgari és Politikai Jogok Nemzetkozi
Egyezségokmanya (1966), a Gazdasagi Szocidlis és Kulturalis Jogok Egyezségokmanya
(1966) egyarant tartalmaz kiilfoldon €16k jogaira vonatkoz6 részeket.

7 Nyilatkozat azon személyek emberi jogairdl, akik nem allampolgarai annak az orszagnak,
amelyben €lnek (1985. december 13.), ENSZ Kozgytilés, A/RES/40/144

8 Nemzetkozi egyezmény minden migrans munkavallalo és csaladtagjai jogainak védelmérdl,
New York, 1990. december 18.

® A Tanacs 1612/68/EGK rendelete (1968. oktober 15.) a munkavéllalok Kozdsségen beliili
szabad mozgasarol

10 68/360/EGK: A Tandcs 1968. oktober 15-i iranyelve a tagallamok munkavéllaloi és
csaladtagjaik Kozosségen belilli mozgasara és tartdzkodasara vonatkozo korlatozasok
eltorlésérdl
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minden unids polgar jogosult érvényes személyi igazolvany, vagy utlevél
birtokaban egy masik unios tagéallam teriiletén tartozkodni.

A harom hoénapot meghaladd tartozkodas ugyanakkor mar bizonyos
feltételekhez van kdtve. A nem munkavallalok, vagy vallalkozok tartézkodasi
joga attol fligg, hogy rendelkeznek-e elegendd forrassal ahhoz, hogy ne
terheljék a fogado tagallam szocidlis rendszerét, illetve vizsgaljak, hogy
rendelkezik-e betegbiztositassal. Kiilon elbiralas soran kapnak tartozkodasi
jogot a didkok, a szakképzésben részt vevok, és a regisztralt munkanélkiiliek.

2011-ben kertilt elfogadasra a foglalkoztatasra, az egyenlé banasmodra és a
munkavallalok csalddjara vonatkozo szabélyokat tartalmazé unios rendelet!?.
A rendelkezés megerdsiti a munkavallalasi céli mozgas, és a mas tagallam
teriiletén vald tartézkodas jogat, ehhez kapcsolédéan mindenféle
megkiilonboztetés tilalmat (pl. nem korlatozhatjak az allas ajanlatokat az adott
allam polgarai szamara). Rogziti tovabba, hogy a szabad mozgas nem csak a
munkavallalok, hanem a hozzatartoz6 csalad joga is, igy a fogadd orszagban
biztositani kell a csaladtagok beilleszkedésének feltételeit.

Az Eurdpai Munkaiigyi Hatosagot (ELA) — a szocialis jogok europai pillére
keretén beliil —2019. jalius 31-én hoztak l1étre. A szervezet mitkodésének célja
a munkaeré-mobilitasra és a szocialis biztonsagi rendszerek koordinacidjara
vonatkozd unids szabalyok érvényesitésének biztositasa, segitd, egyedi
szolgaltatasok nyujtdsa a munkavallalasban érintett felek szdmara, unios
koordinaci6 a végrehajtas terén, kozos ellendrzések , valamint egytittmiikddés
az illegalis foglalkoztatas elleni kiizdelemben. Az {ligynokség kezeli a
munkavallal6i mobilitdshoz kapcsolddod kezdeményezéseket, igy példaul a
foglalkoztatdsi mobilitdsi portalt, az EURES-t (Europai Foglalkoztatasi
Szolgalat).

1.4 Az Eurdpai Unio harmadik orszagbeli munkavallalokra vonatkozo
fontosabb rendelkezései

11 Az Eurdpai Parlament és a Tanacs 492/2011/EU rendelete (2011. 4prilis 5.) a munkavallalok
Union beliili szabad mozgasarol
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Az EUMSZ rendelkezik> az EU és a harmadik orszagok kozotti
megallapodasokrol, sét tarsulasi megallapodasokra®® is ad lehetéséget. Ennél
fogva egyes orszagok bizonyos megallapodasok (tarsulasi, stabilizacios)
mentén sok tekintetben ugyan egyenld bandsmoédot élveznek, de nem teljes
kortien. Ezek a megallapoddsok nem kozvetlen jogot hoznak Iétre a
munkavallaldshoz, azonban az adott unids tagallam sajat allampolgaraival
megegyezO0 banasmodra, munkavégzéssel Osszefiiggd koriilményekre, és
munkafeltételekre jogosultak.

Az EU Alapjogi Chartdjaban szereplé szabadsagjogok egyike! a
munkavallalashoz, a foglalkozas szabad megvalasztisahoz vald jog. Ezt
azonban a nemzeti jog csorbithatja, elvehet beldle. A személyek bizonyos
kategoridival foglalkozé masodlagos unids jogszabalyok a munkavallalasi
jogot kiilon érintik. Emiatt a harmadik orszagbeli allampolgarok valtozo
mértékben férhetnek hozza a munkaerdpiachoz.™®

A munkavallalok valddi szabad mozgasanak eldsegitése érdekében az EU
Osszetett jogszabalyokat is elfogadott a képesitések kolcsonds elismerésérol,
altalaban és agazatok szerint. Ezek a rendelkezések a harmadik orszag
allampolgarsagaval rendelkez6 csaladtagokra is vonatkoznak. A szakmai
képesitések elismerésérdl!® irdnyelv alapjan Osszetett rendelkezések
vonatkoznak azokra, akik a szakképesitéseik egy részét vagy egészét az EU
teriiletén kiviil szerezték, még ha az emlitett képesitéseket egy EU-tagallamban
mar sikeriilt is elismertetni.

12 Az Uni6 megallapodast kothet egy vagy tobb harmadik orszaggal vagy nemzetkozi
szervezettel, ha a Szerzodések igy rendelkeznek, vagy ha a megallapodas megkdtése sziikséges
ahhoz, hogy az Unid politikdinak keretében a Szerzédésekben emlitett célkitizések
valamelyike megvalosuljon, vagy ha azt egy jogilag kotelezd erejli unids jogi aktus eldirja,
vagy ha az valdsziniileg érinti a kozos szabalyokat, vagy megvaltoztatja azok hatalyat." -
EUMSZ -216.cikk

13 Az Unibé egy vagy tobb harmadik orszdggal vagy nemzetkdzi szervezettel kdlcsdnds
jogokat és kotelezettségeket, kozos fellépést és kiilonleges eljarast magaban foglalo tarsuléast
létrehozé megallapodasokat kothet”- EUMSZ 217. cikk

14 A foglalkozas megvalasztasanak szabadsaga és a munkavallalashoz vald jog - Az Eurdpai
Unid Alapjogi Chartaja-15.cikk

15 BoDI Stefania-SzUHAI Tlona: Szuverenitas és a migracio — a migranosk egyes csoportjaninak
jogi helyzete (Polgari Szemle 11.évf. 4-6 sz. 165.0 2015. december)

16 Az Eurdpai Parlament és a Tanacs 2005/36/EK iranyelve (2005. szeptember 7.) a szakmai
képesitések elismerésérol
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Az Eurépai Unié 2009-es iranyelvével'’ egy 1ij tipusu tartozkodasi engedélyt

vezetett be. Azon harmadik orszagbodl érkezé munkavallalok igényelhetik, és
ezaltal részesiilhetnek az un. ,,kék kartya” nyujtotta eldnyokbdl, akik magasan
kvalifikalt iskolai végzettséggel rendelkeznek, és ugyancsak magas szintl
képzettséget igénylo, jogszabalyban foglalt feltételek szerinti munkavéallalasra
jelentkeznek. Fontos elem, hogy a Kék Kartyaval rendelkezd személyek
csaladtagjai  allampolgarsaguktol fliggetleniil automatikusan altalanos
munkavallalasi jogot kapnak. A 2021-es mddositds eredményeként néhany
konnyités Iépett ¢életbe. Lehetévé teszi tobbek kozott hogy az eddigi 12
hoénapos szerzddés helyett 6 honapos szerzodéssel is a kartydhoz juthasson a
munkavallalo. A kartya tulajdonos és csalddja egy év utan konnyeben
mozoghat egyik tagallambol a mésikba. Az irdnyelv hatalya ugyanakkor nem
terjed ki azokra, akik valamilyen nemzetk6zi védelemben részesiilnek, kutatasi
projektben vesznek részt, vagy huzamos tartdézkodasi engedéllyel rendelkezo
jogallast élveznek valamelyik tagallamban.

A huzamos tartdzkodashoz, illetve ezzel 0sszefiiggésben a munkavallalashoz
kapcsolodva az uni6 kiildn irdnyelvet'® adott ki. Ennek alapjan azok, akik ilyen
tipusti engedéllyel® rendelkeznek, a tagorszagok allampolgaraival egyenld
banasmodban részesiilnek az alkalmazas, valamint a munkakoriilményekre (pl.
munkaidd, szabadsag, jogviszony megsziintetése) vonatkozoan.

A befogadasi feltételekrél rendelkezd iranyelv® a nemzetkozi védelmet
kérelmezdk kapcsan az esetleges munkavallaldssal Osszefiiggésben
felmeriiléen kitér arra, hogy a menedékjog benyujtasat kovetden kilenc
honapon beliil engedélyezni kell a munkaerdpiachoz valé hozzaférést a
befogad6 tagallamnak. Kozvetett modon ugyan, de unids szinten a
munkavallalas terén jelentéséggel bir a csaladegyesitésrol szol6 iranyelv?! is.
A bevezetd rész kitér arra, hogy a menedékjoggal rendelkezé harmadik
orszagbol érkezOk szamara a beilleszkedést, a kulturalis-tarsadalmi stabilitast

17" A Tanécs 2009/50/EK iranyelve (2009. majus 25.) a harmadik orszagbeli allampolgéarok
magas szintl képzettséget igénylé munkavallalas céljabol torténd beutazdsdnak és
tartdzkodéasanak feltételeirdl

18 A Tanacs 2003/109/EK iranyelve (2003. november 25.) a harmadik orszagok huzamos
tartozkodasi engedéllyel rendelkez6 allampolgarainak jogallasarol

19 A tagallamok megadjak a huzamos tartézkodési engedéllyel rendelkezé jogallast azon
harmadik orszagbeli allampolgaroknak, akik a vonatkozo kérelem benyujtasat kozvetleniil
megel6z0 6t éven keresztiil jogszeriien és folyamatosan a teriiletiikon tartozkodtak." A Tanacs
2003/109/EK iranyelve (2003. november 25.) a harmadik orszagok huzamos tartdzkodasi
engedéllyel rendelkez6 allampolgarainak jogallasarol 4. cikk, (1) bekezdés.

2 Az Eurdpai Parlament és a Tanacs 2013/33/EU irdnyelve (2013. jinius 26.) a nemzetkdzi
védelmet kérelmezék befogadasara vonatkozé normak megallapitasarol

2L A Tanécs 2003/86/EK irdnyelve (2003. szeptember 22.) a csaladegyesitési jogrol
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tamogatja a csaladi ¢€let Gjra alakitasanak lehetdsége. Azon tul, hogy bizonyos
csaladtagok részére a tagallamok kotelesek biztositani a belépést, és az allam
teriletén valo tartdozkodast, a nemzeti jognak megfeleld feltételek mentén
tizenkét honapig vizsgédlhatja az allam a munkaerdpiacra vald belépés
lehetdségét.

Az Europai Unio kifejezetten torekszik az engedély nélkiil érkezd gazdasagi
migransok jelenlététének csokkentésére, €s eldirja a tagallamok szamara, hogy
tiltsdk meg az unio teriiletén illegalisan tartozkodd harmadik orszagbeli
allampolgarok foglalkoztatasat. A munkaltatokkal szembeni szankciokrol
sz616 iranyelv?? kiilonbozé retorziokat fogalmaz meg. Pénzbiintetéssel,
sulyosabb esetekben biintetdjogi szankciokkal is sujthatja a munkaltatokat.
Ugyanakkor torekszik arra, hogy bizonyos fokt védelmet is garantdljon a
rendezetlen jogallasi harmadik orszagbdl érkezdk részére a helyzetiikkel
visszaélni kivand munkaltatokkal szemben. Sok gazdasagi migrans dolgozik
maganhaztartasokndl, ezért az irdnyelv a maganszemélyekre, mint
munkaltatokra is kiterjed.

2. Fokuszban a névekvé munkaeroépiaci problémak

2.1. Nemzetkozi munkatigyi migracio az egészségiigyben- a globalis dgazati
munkaerdpiac gazdasagi vonatkozdsai®®

Nemzetkozi felmérések szerint az egészségligyi d4gazatban dolgozo
munkavallalok teszik ki ardnyait tekintve a globalis fizetett munkaerd
legnagyobb részét, megkozelitdleg Ot szazalékot. Ebbe beletartoznak a
tamogatd tevékenységek, illetve sziikséges hozzatenni azt, hogy ez az arany
orszagonkeént jelentds eltérést mutat. A WHO 2018-as kimutatasa szerint a
magas €s az alacsony jovedelemii orszagokban a 10000 fOre vetitett apolok és
orvosok szdmaranya kozott akar tizszeres eltérés is mutatkozik. (USA: 113
apolo, és 26 orvos, Afrikai régio: 11,5 apolo, és 2,9 orvos). Eurépaban a 2022-
es WHO felmérés?* szerint ugyanennyi lakosra 80 névér, és 37 orvos jut.

22 Az Eurépai Parlament és a Tanacs 2009/52/EK iranyelve (2009. janius 18.) az illegalisan
tartozkodo harmadik orszagbeli allampolgarokat foglalkoztatd6 munkaltatokkal szembeni
szankciokra és intézkedésekre vonatkozd minimumszabalyok megallapitasarol

23 Ez a fejezet ROBERT F Ellliot: Healthcare labour markets and International health worker
migration (2019) cimi tanulmanyan alapul.

2 https://www.who.int/europe/news/item/14-09-2022-ticking-timebomb--without-
immediate-action--health-and-care-workforce-gaps-in-the-european-region-could-spell-
disaster (2024.04.10)
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Vilagszinten az egészségiigyi dolgozok legnagyobb csoportjat az apolok és a
sziilészndk teszik ki (2017-es adat szerint kozel 21 millié {0) ezt kovetik az
orvosok (10 millié f62°)

A globalis munkerdpiacnak szdmos kozos jellemzdje van. Kozds benniik,
hogy az embereket eltéré gazdasagi fejlettségli orszagbol vonzzdk a
munkaerdpiacra, azért hogy altaldnos ugyanakkor atvihetd készségeket
szerezzenek, amelyeket a nemzetkozi szintéren is el lehet adni. Az
egészségligyet az kiilonbozteti meg a tobbi foglalkoztatasi piactol, hogy
kiterjed az Osszes orszagra, hiszen minden orszdgban jelen van ez a
foglalkoztatasi szegmens.

Az OECD 2011-es adatai szerint angol nyelvteriileten dolgoz6 orvosok 35 %-
a kiilfoldon sziiletett, de a szakképzett apolok ilyen tipusu aranya is 20% f616tt
van. A piac azt mutatja, hogy a szakképzett egészségiigyi dolgozok nemzetkozi
migracidja befolyasolja igazdn a munkaerdpiaci helyzetet. A harmadik
orszagban sziiletett ¢s egészségiigyben foglalkoztatottak Magyarorszagon
tapasztalhatd tendenciaval ellentétesen a kiilfoldon sziiletett egészségiigyi
dolgozok tobbsége nem abban az orszagban szerezett végzettséget ahol
dolgozik. A munkavallalok kisebb része az, amelyik mar a képzést is kiilfoldon
szerezte meg, és ott is marad dolgozni. 2017-es OECD adatok alapjan az USA-
ban 25%, Eurdpaban 30-40%, a kozel-keleti orszagokban pedig szinte a teljes
orvosi munkaerd kiilfoldon szerezte meg a képzettségét.

Az egészségligyl migraciot gazdasagi tényez6k mozgatjdk a munkaerdpiac
keresleti és kinalati oldalan egyarant. A kinalati oldalon a munkavallalok
dontése, hogy a képzés megszerzése utdn a befektetésiik megtériilését
feltehetéen noveld migracidban latnak lehetdséget, a keresleti oldalon pedig a
tényleges kereslet és a termelési folyamatok szintje kozott nagyon jelentds
kiilonbség van jelen, amely a magas €s az alacsony jovedelmii orszagokban
jelent6s eltérést indukal. Igy ezek a differenciak eltérd képzettségi és bérszintet
eredményeztek. A magas jovedelmi orszagokban a kereslet meghaladja a helyi
munkerdkinalatot az egészségiligyi munkaerdpiacon.

Altalaban tehat elmondhato, hogy az alapjogi szintii egészséghez valé jog, és
a realitas eltérést mutat. Ugy tiinik ugyanis, hogy az egészség kozel all a
magasabb rendii javakhoz. Minél magasabb az egyén jovedelme, annal tobbet
hajland6é kolteni az egészségi allapotanak javitasara. Az Onkéntes migracio

25 BUCHAN J, DILLON and CAMPELL J : Health employment and economic growth and evidence
base (WHO-2017).
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altalanossagban is egy gazdasagi dontés, melyhez a varhato értékek adnak
tdmpontot, az  orszdgok viszont nagyon kiillonbozden itélik meg az
egészségligyl szakmak fontossagat a szolgaltatasok nyujtasa soran. Megallja a
helyét az az allitds miszerint a migracié ugyan hasznos a human tdke
egészségligyl agazatban vald kialakuldsanak tekintetében globalis szinten
(azaz a migracid korlatozésa ezt hatranyosan befolyasolja) ugyanakkor a
képzésre forditott forrasok egy részét at kellene iranyitani a munkaerd
megtartasanak javitasara, illetve az elvandorlds csokkentését célzo
intézkedésekre.

2.2. Agazati utanpétlds problémdik Eurépdban

,»Az eurdpai egészségiigyi munkaerd-valsdg mar nem fenyegetés — itt €s most
van. Régionk egészségiigyi szolgaltatoi €s dolgozoi segitségért és tamogatasért
kialtanak™” -mondta 2023. marciusaban Dr. Hans Henri P. Kluge, a WHO
europai regionalis igazgatdja. Az egészségligyi vilagszervezet altal publikalt
regiondlis jelentés arra figyelmeztetett, hogy ,ketyeg az iddzitett bomba”,
amely az egészségiligyi rendszereket fenyegeti Eurdpaban. A jelentés
hangstlyozza, hogy a vizsgdlt negyvennégy orszagbol tizenhdromban az
orvosok 40%-a 55 évnél idGésebbek. ez pedig kihivast jelent a munkaerd
fenntarthatosaga szempontjabol. A munkaerépiacok pedig mindezzel
egyidOben atalakulason mennek keresztiil a munkavallalok egyre 6sszetettebb
mobilitasa és migracidja miatt. Az unid nagy részében az tehat egészségiigyi
munkaerd gyors eloregedése figyelheté meg, mivel a ,baby-boomer”
generacio kozelit vagy elérte a nyugdijkorhatart.

Az EUROSTAT 2021-es jelentése? alapjan Magyarorszagon a praktizalé 65
¢v feletti orvosok létszdmaranya 20%, tehat minden 6todik orvos elérte a
nyugdijkorhatart. Mivel a nemzetkdzi migracié feler6sdodése nem kizarolag a
versenyszférat érinti, igy a jogalkotoknak tekintettel, és figyelemmel Kell
lennie az egészségiigyben dolgozd orvosok és szakdolgozok atlagéletkorabol
adodo kihivasokra is.

3. Valtozasok a magyar jogi szabalyozas terén
3.1. Az uj torvenyig vezeto ut rovid attekintése

Magyarorszdgon a munkanélkiiliségi rata alacsonynak mondhatd, azonban
szinte minden foglalkoztatasi dgazat munkaerdhidnnyal kiizd. A gazdasagi

26 https://ec.europa.eu/eurostat/statistics-
explained/index.php?title=Healthcare personnel_statistics -
physicians&oldid=460643#Healthcare_personnel (Utolso elérés: 2024.04.10)
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folyamatok, és a piac ilyen esetekben olyan tamogato jogi kornyezetet kivan,
amely a munkaerépiac eddigi szerepléin tul tovabbiak bevonasat is
megkonnyiti, erre vonatkozdan 01j garancialis elemeket tartalmaz. Az Eurdpai
Unidban a szabad munkaerémozgdas torvényi tdmogatottsdga tobbé-kevésbé
rendezett, azonban a harmadik orszagbdl érkezdk helyzete komplikaltabb, igy
kortltekintobb implementéciot, adott esetben bizonyos alapvetd szabalyok
ujragondolésat igényli.

A hazai jogi kornyezet e tekintetben egészen a legrégebbi foglalkoztatasi
torvényig 1991-ig visszamutat?’. A tobbszor is modositott foglalkoztatasi
torvényben alapvetden fogalmi tisztazasok, unios megfeleltetések, valamint a
munkavallalasi céli tartozkodas gyakorlati vonatkozasu  eléirdsai®®
szerepelnek. Mindemelett 2007-ben életbe 1épett az egyik legfontosabb
torvény?® a harmadik orszagbdl érkezokre vonatkozodan, illetve a
foglalkoztatassal 0Osszefiiggésben néhany kormanyrendelet, de 4gazati

miniszterek éaltal kiadott rendeletek® is kihirdetésre keriiltek.

2023-ban a harmadik orszagbol érkezék Magyarorszagra torténd belépésével,
tartozkodasaval, illetve ezzel kapcsolatos munkavallalasi lehetdségekkel
kapcsolatosan jelentésen megvaltozott a szabalyozas. Ez év majusaban a
viszonyokat Gjragondol6 torvénytervezet egy radikalis 1épéssel visszavonasra
keriilt, és novemberben egy eredeti javaslathoz képest jocskan kiboviilt
torvény®® keriilt kihirdetésre. A politikai toltetii preambulum, illetve az uj
jogszabaly megjelenéséhez kapcsolddo indoklas alapjat az jelenti, hogy az
el6zd torvény ,,egy olyan korszakban sziiletett, melyben a modern kor egyik

271991. évi IV. torvény a Foglalkoztatas el8segitésérdl és a munkanélkiiliek ellatasarol.
BFIt. 7.8

292007. évi I1. tdrvény a harmadik orszagbeli allampolgéarok beutazasarol és tartdzkodasarol
30 A fontosabb, ma is érvényes rendelkezések: 1) 445/2013. (X1.28.) Korm. rendelet a
harmadik orszagbeli allampolgarok magyarorszagi foglalkoztatasanak nem Osszevont
kérelmezési eljaras alapjan torténd engedélyezésérdl, az engedélyezési kotelezettség aloli
mentességrol, a fovarosi és megyei kormanyhivatal munkatigyi kdzpontjanak az dsszevont
kérelmezési eljarasban vald szakhatésagi kozremitkddésérdl, valamint a Magyarorszagon
engedélymentesen foglalkoztathatd harmadik orszagbeli allampolgarok magyarorszagi
foglalkoztatasanak bejelentésérdl, és a munkabér megtéritésérdl 2) 181/2007 (VIL.6) Korm.
rendelet a harmadik orszagbeli allampolgar kutatokat fogadd kutatoszervezetek
akkreditacigjardl, valamint a fogadasi megallapodasrél 3) 19/2015 (VIL.3.) NGM rendelet a
Magyarorszagon egyidejilleg foglalkoztathatd harmadik orszagbeli allampolgarok
legmagasabb 1étszamarol 4) 44/2011 (XI1.16.) NGM rendelet az EU Kék kartyaval
foglalkoztatott harmadik orszagbeli allampolgar részére fizetendd kotelezd legkisebb
munkabér megallapitasarol, valamint egyes munkailigyi targyG miniszteri rendeletek
modositasarol

31 2023. évi XC. tv. a harmadik orszagbeli allampolgarok beutazasara és tartozkodasara
vonatkoz6 éltalanos szabalyokrol
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legsulyosabb kihivasa — az Eurdpa szamos orszagat, koztiik Magyarorszagot is
fenyegetd, egyre inkabb erdsddd migracids hullam — nem volt jelen”

3.2. Oldas és kotes — differencialt konnyités és szigoritds

A harmadik orszagbodl érkezok magyarorszagi tartozkodasanak oka leginkabb
a munkavallalds. A munkavallalashoz kapcsolodo tartozkodasi engedélyek
sajatossaga, hogy az engedély nem az altaldnos értelemben vett orszag
tertiletén valo tartozkodasra vonatkozik, hanem meghatarozott munkahelyen,
¢s munkaltatonal, adott munkafeladat ellatdsahoz kapcsolddik. A munkaltatd
neve a tartdzkodasi engedély okmanyon is feltiintetésre keriil. Azon
rendelkezések keriiltek kiemelésre, amelyek alkalmazasa vélhetden segit az
egészségligyl agazatban felmeriild munkaerdgazdalkodasi problémak
hatékonyabb kezelésében.

Az 1j torvény alapelvi szinten szigoritasokat hozott a Magyarorszagon torténd
munkavallalas terén. A jogszabaly kimondja, hogy a magyarorszagi
tartdzkodas mas orszagbol érkezo allampolgar szamara nem alapjog. Kiilfoldi
kizar6lag a magyar allam altal elfogadott célbdl, jogcimen, ideig és feltételek
teljesiilése esetén tartdzkodhat az orszagban. Kitér arra is, hogy csak annyi
vendégmunkas johet Magyarorszagra harmadik orszagbdl, mint amennyi
betoltetlen allashely van. Az el6zd, e targyban sziiletett rendelkezéstdl
eltérden, a szabalyozas célja mar a nem a magyar tarsadalomba valo integracio
tamogatasa, hanem a Magyarorszag teriiletén torténd, meghatarozott idejii és
célutartozkodas, valamint a munkavallalas szabalyozott keretek kozé torténd
rogzitése. Az 0 szabalyozas Uj rendszert hozott a tartézkodési jogcimeket
illetéen, melyek kozott néhany 0 elem is bevezetésre kertilt.

Lényeges tovabba, hogy a tartds magyarorszagi tartozkodas jogcimhez kotott,
¢és egyszerre csak egy jogcimen valo tartozkodas mindsiil legalisnak.

A tartézkodasi jogcimek koziil a foglalkoztatasi célu tartdzkodasi engedély
tekintetében nem tortént valtozas. Munkavallalasi céllal olyan szakmaban
adhat6 ki, amelyet a szakminiszter nem zar ki. Ez két évre szdl, és egy évvel
meghosszabbithato.

Lényeges elem, hogy ha a munkakdrben, vagy a munkavégzési helyben
valtozas kovetkezik be, illetve mas foglalkoztatonal kivan elhelyezkedni az
érvényes tartozkodasi engedéllyel rendelkezd ~munkavaéllalo, akkor
hosszabbitas irdnti kérelmet®? sziikséges benytjtani. A torvény e tekintetben
nincs teljesen szinkronban a Munka torvénykonyvével, hiszen ez utdobbi nem
zérja ki azt, hogy tobb munkakoérre jojjon létre jogviszony, illetve a

%22023. évi CX tv. 8.§ (11) bek.
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munkavégzési hely nem kotelezd eleme a munkaszerzédésnek®. A fentieken
tul arra is lehetséget ad a Munka térvénykdnyve, hogy tobb foglalkoztatoval
jojjon létre jogviszony.3*

Az 1j tipusu engedélyek koziil a vendégmunkas tartozkodasi engedély koriil
volt az elfogadast, illetve az eredeti, és visszavont javaslatot illetden a legtobb
vita. Azok tartoznak ebbe a korbe, akiknek foglalkoztatéja a torvényben
részletezett moédon un. kedvezményes foglalkoztatdé vagy mindsitett
kolcsonbeado, illetve akinek a munkavallalasa olyan foglalkozéasi agban,
szakméban torténik, amelyet a miniszter nem zar ki. A vendégmunkas-
tartozkodasi engedély kiadasaval egy harmadik orszag allampolgarainak a
szama sem haladhatja meg a kiadott vendégmunkas-tartdzkodasi engedéllyel
¢s foglalkoztatasi célu tartozkodasi engedéllyel rendelkezé vendégmunkasok
Osszlétszamanak egynegyedét.

Kiilon szabalyozas vonatkozik a szerbiai és az ukrajnai allampolgar
munkavallalokra, akik un. Nemzeti Kartyat kaphatnak, ha tartozkodasuk célja
a munkavégzés vagy kolcsonzés keretében torténik. A Nemzeti Kartya két év
id6tartamu tartdzkodasra jogosit Magyarorszag teriiletén, és maximum harom
évvel meghosszabbithato.

A magas kompetencidval rendelkez6 harmadik orszagbeli allampolgarok
részére Magyar Kartya keriilt 0 tartdzkodéasi jogcimként bevezetésre. A
torvény rogziti, hogy a harmadik orszagbeli allampolgér csak akkor kaphat
Magyar Kartyat, ha foglalkozasa olyan felsdfoku szakmai képesitést igényel,
amelyet a felsdoktatasért felelos miniszter hatdroz meg. A jogositd szakmai
képesitések koreként az ugynevezett MTMI-teriileteket, vagyis a matematikai,
természettudomanyos, a miiszaki és az informatikai szakképzettségeket jelolte
meg a miniszter.

A magas szintli képzettséggel rendelkezd, nem EU-s allampolgéarok szadmara
késziilt az un. Kék Kartya, akik hosszi tavi munkavégzést terveznek
Magyarorszagon. Az EU Kék Kartya tobb eldnnyel is jar a munkavallalok
szdmara a tartdzkoddsi és munkavallalasi jogok biztositdsaval, valamint
lehetdséget biztosit a letelepedésre és a csaladegyesitésre. A Kék kartyara
iranyuld kérelem esetén a munkavéllalonak és a leendd munkaltatonak

332012.1. Tv. a Munka térvénykonyvérdl 45.8.(3)

3 Dr. HORVATH Istvan: A tartozkodasi engedély két lehetdsége az 1j torvényben
(https://jogkoveto.hu/tudastar/tartozkodasi-engedely-torveny-valtozas, utolso elérés:
2024.04.10)
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mérlegelni kell azt, hogy a nemzeti jog® altalaban véve, és bizonyos szakmak
tekinteténben is meghatiroz egy minimum havi munkadijat®. A
foglalkoztatasi torvény®’ alapjan a Korméanynak joga van ahhoz, hogy
rendeletben hatarozza meg a minimalis dij mértékét. A bérhatar
meghatarozasanak az a célja, hogy a munkaltatok ne tudjak alacsonyabb bérért
harmadik orszagbeli munkaerdvel kivaltani a felséfokt végzettségii magyar
munkavallalokat.

2023 tavaszan ugyancsak erds ellenérzést valtott ki az eredeti jogalkotoi
elgondolas, miszerint a munkaltatok meglehetdsen erds szankciokkal néztek
volna szembe, ha a foglalkoztatdssal kapcsolatos engedélyek, illetve a
jogviszony megsziinését kovetéen a munkavallalé nem hagyja el az orszagot.
A torvény alapjan is a munkaltatd koteles arrol gondoskodni, hogy a
munkavallal6é az orszag teriiletét a munkaviszony megsziinését kovetden hat
napon beliil elhagyja. Az elfogadott jogszabdly viszont az altaldban elvarhat6
magatartas® korébe rendeli a munkaltatét illetéen az esetleges (meglehetdsen
magas Osszegll) idegenrendészeti birsag kiszabasat. Az indoklasban
megemlitésre keriilnek bizonyos feladatok melyek a munkaltatot terhelik.
Tobbek kozott fel kell hivni a munkavallad figyelmét a jogkdvetkezményekre,
segitenie kell a kiutazds eldkészitésében, illetve egyiitt kell mikodnie a
hatosagokkal.

3.3. Eljarasrend a foglalkoztatasra iranyulo jogviszony létrejottéig

A munkaltatonak eldzetesen fel kell késziilnie a harmadik orszagbdl érkezé
munkavallal6 fogadasara. A jogi kornyezet egyértelmiien® eléirja, hogy akkor
lehet csak unids orszagon kiviilrdl érkezé munkavallalot felvenni, ha magyar
allampolgar munkavallaloval nem tolthetd be az adott munkakor. Ennek
értelmében a munkaltatonak meg kell bizonyosodnia arr6l, hogy a munkakor

3544/2011 (XI1.16.) NGM rendelet az EU Kék Kartyaval foglalkoztatott harmadik orszagbeli
allampolgar részére fizetendd kotelez legkisebb munkabér megallapitasarol, valamint egyes
munkatigyi targyt miniszteri rendeletek modositasarol

3644/2011 (XII.16.) NGM rendelet 3.§ alapjan ez 2024-ben brutté 750 000 Ft, illetve az egyes
felsorolt FEOR 08 alapjan meghatarozott munkakorok esetében brutté 600 000 Ft.

371991, évi IV. tv. 7.§. (6) bek.

%82023. évi XC tv. 29.§ (1)-(2) bekezdés

% A 2023. évi XC torvény preambuluma szerint: ,Kiilfoldi csak akkor végezhet
Magyarorszagon munkat, ha annak elvégzésére magyar munkavallal6 nem vallalkozik. Ezért
minden egyes allashely esetében eldszor meg kell vizsgalni, hogy van-e magyar munkavallalo,
ha van, 6t kell alkalmazni, ha nincs, akkor lehet vendégmunkast foglalkoztatni. Csak annyi
vendégmunkas johet Magyarorszagra, amennyi betoltetlen allashely van”.
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betoltéséhez sziikséges képzettség a helyi (orszdgos) munkaerdpiacon nem
elérhetd.

Harmadik orszagbeli munkavallalo6 kizar6lag munkavallalasi engedély alapjan
foglalkoztathat6®. Az engedélyt a foglalkoztatdo akkor kapja meg, ha a
foglalkoztatni kivant munkavallal6 altal ellatando tevékenységre vonatkozdan
érvényes munkaerdigénylést nyujtott be a terliletileg illetékes
kormanyhivatalhoz, ¢és nem kozvetitettek ki részére allaskeresdként
nyilvéntartott személyt*.,

A kérelem szempontjabol akkor érvényes a munkaerdigény, ha a benyujtastol
nem telt el hatvan nap. A foglalkoztatasi engedély maximum két évre adhato
ki*, amely az engedélyezési folyamat szabalyait alapul véve
meghosszabbithato.

Ahhoz, hogy a jogszabalyi megfeleldség létrejohessen, a munkavallalonak be
kell nyujtania a munkaltaté felé a sziikséges dokumentumokat is, mint példaul
utlevél, szakmai onéletrajz, képesitéseket igazolé dokumentumok.

A foglalkoztatonak, és a munkavallalonak eldzetes, foglalkoztatasra iranyulo
elézetes megallapodast kell kotnie. Ez alapjan pedig maximum két éves®
id6tartamu hatarozott idejii foglalkoztatasra iranyuld szerzodés kothetd. Az
elézetes megallapodas tartalmi része szinte teljes egészében felsorolasra
keriilt*, mely igy nagysagrendileg is tobb megkotést tartalmazhat a kotelezo
elemek tekintetében, mint egy jovébeni munkaszerzddés. Sziikséges
megjeldlni a munkakdrt, a dijazds mértékét, a foglalkoztatds helyét, a
jogviszony kezdd és befejezd idOpontjat, Kék Kartya esetén a jogositd
felséfoku képesitést is fel kell tiintetni. Amennyiben a jogviszony nem jon
létre, vagy a foglalkoztatds megsziinik a foglalkoztatd mindezt koteles
bejelenteni 6t napon beliil az illetékes kormanyhivatalhoz.

Ezzel parhuzamosan a munkavallalonak be kell nyuQjtania a megfeleld
jogcimen valo tartdzkodasi engedély iranti kérelmet®® az Idegenrendészeti
Hivatalhoz, ¢és egy Osszevont eljards soran kertil végiil kiadasra a
munkavallasasi engedély, illetve a munkavallalé szdmara a tartdzkodasi
engedély.

40445/2013 (XI1.28.) Korm. rend.3.§. (1) bekezdés

41445/2013 (XI1.28.) Korm. rend.3.§. (2) bekezdés

42.445/2013 (X1.28.) Korm. rend.4.§. (2) bekezdés

43.1991. évi IV. tv. 7.§ (7) bek. Kivételek: Kék Kartya (4 év) vagy a csaladi egyiittélés
biztositasa miatti engedély esetén 6t év

44441991, évilV. tv. 7.§ (8) bekezdés a)-g)

4 Figyelemmel kell lenni arra, hogy amennyiben a tartozkodasi engedély nem érkezik meg a
foglalkoztatoé altal benytjtott munkaerdigény hatvan napos intervalluma alatt, akkor uj
eljarasra kotelezik a munkavallalot
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4. Harmadik orszagbdl érkezé munkavallalok az egészségiigyben

EU-n kiviili tagorszagbol alapvetden két tipusi munkavallalo érkezik a hazai
allami egészségligyi rendszerbe. Egyrészt azok, akik végzettségiiket ugyan
Magyarorszagon szerezték meg, azonban nem magyar vagy unios polgarok.
Masrészrol pedig azon munkavallalok, akik valamelyik szomszédos vagy
kozeli allam polgarai, és a sziiletési orszagukban vagy azon kiviil de nem
Magyarorszagon szereztek egészségligyi képesitést.

4.1. Orvosbol szakorvos

Az els0 korbe szinte kizardlag azok tartoznak, akik az idegen nyelvii
koltségtéritéses formdban altaldnos orvosi képesitést szereztek. A hazai
munkaerdpiacon vald részesedésiik, és szerepiik még nem nagy*®, azonban a
fentiekben vazolt utdnpotlasi problémak miatt, ha ideiglenesen jelleggel is, de
néhany teriileten betdltik a jelentkezd hianyt. A harmadik orszagbdl érkezd
allampolgérok esetén mar az orvos képzésbe valo becsatlakozasanak is vannak
jogi vonatkozasu aspektusai. A képzés megszerzésének idotartama alatt, illetve
a képzés megszerzését kovetd dallaskeresési iddszakra vonatkozodan is
rendelkezniiik kell tartdzkodasi engedéllyel. A felsdoktatasrol szolo torvény*’
amagyar allampolgarokon kiviil lehetdséget biztosit a tartozkodasi engedéllyel
rendelkez6 FEuropa uni6 kiviilrél érkezOk szédmdara is arra, hogy
Magyarorszagon szerezzenek felséfoku végzettséget. A tanulméanyi célu
tartozkodasi®® engedély lehetdvé teszi azt, hogy a tanulmanyokat folytatd a
szorgalmi id6szakban hetente legfeljebb harminc 6rdban, szorgalmi idészakon
kiviil évente legfeljebb kilencven napon teljes munkaidében munkat
végezhessen. A végzettség megszerzése utan kilenc honapig®® kaphatnak az
érintettek allaskeresési, vagy vallalkozasinditasi célu tartozkodasi engedélyt.

Amennyiben az altalanos orvosi diploma megszerzése utdn szakorvosi
képesitést is szeretne valaki szerezni, lehetdsége nyilik bekapcsolodni az
allami tAmogatottsagu rezidens képzési rendszerbe. Ehhez viszont egy masik
tipusu, fentiekben részletezett tartdzkodasi engedélyre (foglalkoztatasi célu,
Kék Kartya, Magyar Kartya) van sziikség, illetve le kell folytatni az eldirt

46 A Magyarorszagon évenként kiadott orvosi diploméak szamanak meghatarozasanal az angol
és német nyelvili egyetemi képzést nem vehetjiik figyelembe, ezeket az orvosokat ugyanis nem
a hazai rendszer részére képezziikk.” BALAzS Péter: Orvosi 1étszamok és a nemzetkozi
orvosmigracio aktualis hatasa Magyarorszagon — Orvosi hetilap, 2012/7. szam

472011. évi CCIV. tv. 39.§. (1) bekezdés f)-g)-h) pontjai alapjan
482023. évi XC torvény 54.§ (1)-(8) bekezdései
49023, évi XC torvény 55.§ (2) bekezdése
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eljarasi folyamatot is. A rezidensképzésbe bekapcsolddva ugyanis egy
harompilléren nyugvo szakképzési rendszerbe® keriilnek-hasonloan a magyar,
vagy unios tagallambol érkezd szakorvosjeloltekhez. Egyfeldl szerzodést kell
kotni a jovobeni foglalkoztatd, és gyakorlati képzdéhelyként funkcionald
egészségligyi  szolgaltatoval. Ezzel péarhuzamosan a  szakképzési
megallapodast kell kotni valamelyik magyarorszagi orvosképzé egyetemmel
is a jelentkezének, mindezt pedig az OKFO kozponti adminisztrativ
koordinacidjanak feliigyelete alatt.

Az elsd szakképzés megszerzésében részt vevok pedig az allami egészségiigyi
rendszerbe vald belépéssel az egészségiigyi szolgalati jogviszony®! hatélya ala
keriilnek. Munkavégzésiik soran a szolgalati torvényen kiviil vonatkozik rajuk
a jogallasi torvény®?, a Munka torvénykonyve, és az egészségiigyet altalaban
szabalyozo jogi kornyezet egyarant.

4.2. Szakdolgozok — az ukran valsag hatasa

Orvosok meglehetésen sok EU-n kiviili allambol érkeznek, azonban a
betegapolassal foglalkozo egészségligyi szakdolgozok vagy kisegitd apolok,
asszisztensek szinte kizarolag a habort stjtotta Ukrajnabol jottek a hazai
egeészségligyl ellatd rendszerbe. Ehhez igazodva tevékenységiiket kiilon
korméanyrendelet szabalyozza®® és az Ukrajnaban 4llandé lakohellyel
rendelkezd, 2022. februar 24-én, vagy azt kovetden Ukrajna teriiletérdl
érkezett magyar allampolgarokra terjed ki. Az egészségligyrdl szolod
torvényben>  foglaltaktol —eltéréen - a  szakképesitésének  vagy
szakképzettségének Magyarorszagon torténd honositasa vagy elismerése
nélkiil jogosult egészségligyi tevékenységet végezni elismerési vagy a
honositési eljaras lezarultaig. A gyogyitod tevékenységre az Eiitv. feliigyelet
melletti tevékenység végzésére vonatkozo szabalyait kell alkalmazni.

5. Osszefoglalas - konklazié

% 162/2015. (V1.20) Korm. rendelet az egészségiigyi felséfoku szakiranyu szakképzési
rendszerrél, a Rezidens Tamogatasi Program 6sztondijairdl, valamint a fiatal szakorvosok
tamogatasarol.

512020. évi C. torvény az az egészségiigyi szolgalati jogviszonyrol

522003. évi LXXXIV. torvény az egészségiigyi tevékenység végzésének egyes kérdéseirdl

53 121/2022 (1I1.28.) Korm.rendelet az Ukrajnabdl menekiilt egészségiigyi dolgozok
magyarorszagi foglalkoztatasanak veszélyhelyzeti szabalyairol
541997. évi CLIV. torvény (110. § (2) és (3)
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A hazai allami egészségiigyi ellatd rendszerbe harmadik orszagbol érkezd
egészségligyi szakképzettséggel rendelkezd munkavallalok szama jelenleg
még alacsony, azonban folyamatosan emelkedik. Magyarorszag még mindig
tranzitorszag, ahol ugyan nagyon erds, magas szinvonalll szakmai képzés
folyik a kiilfoldiek szamara is, de ennek egyelére nem hazank a
haszonélvezdje. Az intézmények ugyanakkor kiillonb6z0 modszerekkel
igyekeznek a rezidens képzés soran foglalkoztatott harmadik orszagbdl érkezo
orvosokat megtartani. A gazdasagi célti bevandorlas kapcsan megalkotott
jogszabalyvaltozasok miatt 1Uj kihivasokkal kell szembenéznie a
munkaltatoknak is. Az emelkedé szdmban érkez0, magasan képzett
szakemberek foglalkoztatasanak kapcsan figyelemmel kell lenni a jogviszony
megsziinését kovetden jelentkezd idegenrendészeti eljarasokra is. A Kék
Kartyaval torténd foglalkoztatds 2011 o6ta, mint lehetdség jelen van a
munkaerdpiacon, azonban a magas munkadijazas amit ki kell fizetni, eddig
nem tette til népszeriivé ezt a tipust tartdzkodasi engedélyt. A 2020-ban életbe
Iépett 1j szolgalati torvény orvosi dijazdsa mar az eurdpai bérszinvonalhoz
kozelit, igy elmondhatd, hogy a sok kapcsolédd kedvezmény miatt a
munkaltatoknak meg kell fontolni a Magyar Kartya alkalmazasa mellett az
unids irdnynyelven alapul6d Kék kartya alkalmazésat is.

A jogalkotd szandéka vildgos azzal kapcsolatosan, hogy a tomeges
migraciébol adoddé munkaerdpiaci negativ hatasokat igyekszik kikiiszobdlni,
azonban az is nyilvanval6 hogy az eléregedd Eurdpaban, kiilondsen az olyan
frekventalt agazatokban amilyen az egészségiigy is, biztositani kell az
utanpotlast. A kozeljovo siirgetd allami feladatai kozé tartozik ennek az
egymdasnak fesziild ellentmondasos igényeknek a jogi eszkozokkel torténd
hatékony kezelése.
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From Theory to Practice: Implementing Gender Equality Initiatives**

Emma Szitas*

1. Introductory remarks — Overview of the aim of the conference

The University of Miskolc Faculty of Law in partnership with the Paris Lodron
Universitdt Salzburg and the Hungarian University of Agriculture and Life
Sciences on the 1st of March had organized a Scientific Conference under the
title ‘Gender equality in European context’. The conference was held in a
hybrid form, i.e. it was possible to join in through an online platform and
follow the conference in person in Eperjes Room of the University of Miskolc
as well.

The main goal of the conference was to raise awareness to the issues and
challenges of gender equality on the labour market and to present the results
of the so called Gepard and AGRIGEP projects. The mentioned projects
involved experts in labour law, agriculture, universities and other partners from
Hungary, Austria, Italy, Spain, Czech Republic, Malta, Cyprus and Slovenia.

The conference was opened and moderated by Dr. Mélypataki Gabor PhD,
Assistant Professor at the University of Miskolc. Following the opening of the
meeting, Dr. Mélypataki introduced the first speaker of the conference: Dr.
Ulrike Brandl, a professor at the Lodron Universitidt Salzburg. Professor
delivered her presentation under the title Gender Equality in the Context of EU
Documents.

2. The course of the Conference

** The paper is written as a report on the scientific conference > Gender Equality in European
Context’ taking place on the 1st March 2024.

* PhD student at the Ferenc Dedk Doctoral School of Faculty of Law of the University of
Miskolc, Intern at the Central European Academy, ORCID: 0009-0000-3788-4776.
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As the title indicates, Professor Brandl delivered a detailed speech about the
legal framework of gender equality. She opened her lecture by presenting the
provisions in EU primary law and general non-discrimination provisions also
focusing on equality between women and men. She elaborated on Article 2 of
the Treaty on establishing the European Union which establishes the aim and
a basic value of the European Union to have respect to human dignity among
other values as equality. Furthermore, she pointed out that the Article also
focuses on the aspects and/or values that are common to the member states
within which the equality between women and men prevails. In her opinion,
the following, Article 3 of the Treaty is more concrete, because it foresees that
the European Union should promote social justice and protection and equality
between women and men as well.

Professor Brandl emphasised the importance of the Treaty on the Functioning
of the European Union as well, which states that the EU shall aim to eliminate
inequalities and to promote equality between women and men. The Professor
elaborated on the necessity of equal treatment including equal payment and
that it was one of the goals even in the founding treaties.

However, according to her, in statistics there are still existing many gaps
regarding this issue which serve as a base to establish more initiatives to make
these payment gaps visible and also fight against them, but unfortunately even
in 2024 we still have considerable payment gaps between men and women.

Furthermore, parallel to the non-discrimination and to equal opportunities
there is also the need to establish protection within specific groups for example
pregnant women. Professor Brandl used the case of night work as an example.
Namely, women were not always allowed to work at night, up until the point
that it was recognized as a disadvantage for women and appropriate regulation
was eventually established.

In the following course of her presentation, the Professor delineated the
chronological progression of European Union directives concerning the
safeguarding of workers' rights, with particular emphasis on combating sexual
harassment and discrimination, particularly gender-based discrimination. It
traces the transition from soft law measures to legally binding directives,
commencing with the Equal Treatment Directive, which defines sexual
harassment as a manifestation of gender bias. The directive underscores the
imperatives of ensuring access to legal recourse, safeguarding victims, and
prohibition of victimization, i.e. to identify specific persons as the victims and
creating a disadvantage for them. Subsequent directives have broadened the
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scope to encompass various forms of discrimination, spanning racial and ethnic
origins, employment accessibility, parental leave entitlements, and achieving
work-life equilibrium.

The Professor concluded her presentation by touching upon ongoing
endeavours to tackle issues like violence against women and address gender
pay differentials as well. She pointed put that the establishment of new
frameworks of protection is in process however, there is a lot of work to be
done in this area. In her opinion, the role of the European Union and the
European Court of Human Rights should not be underestimated in these
processes, because several issues were already before the Court and some
important milestones and interpretation criteria derive from its practise as well.

The course of the conference continued with the presentation of Edit Kriston
PhD, Assistant Professor from the University of Miskolc. Assistant Professor
Kriston, under the title Gender Equality in the Mirror of Legal Methodology
outlined the so called Gepard Project and its main goals.

Namely, the researchers taking part in the Gepard Project commenced from
the assumption to create conditions to equal opportunities between women and
men in academic environment, which goal will be achieved by developing
within an international consortium, a system of actions understood as
organizational policy leading on the one hand, on the other hand to an increase
in the diversity of the academic sphere in order to take into account the gender
prospective and the data on it in every aspects in the university’s operation.

Assistant Professor Kriston elaborated that during the work, the consortium
leader was the Polish team, but the Austrian, the Hungarian, the Italian, the
Maltese team, and the Cyprus team were also involved. Four outputs were the
different tasks for the participating teams.

The first task, regarding practise in gender equality plans, pertains to reporting
about the situations in different universities which already have a gap and
gender equality plans and how they work, the best practises and the good
solutions in this gender equality plans.

The second task was to model the diagnostic monitoring and evaluate activities
in the context of gender equality, which data processing should result in a
handbook about the findings. According to Edit Kriston the main goal of
realising this handbook is to provide information and guidance for academies,
universities, but also every organisation which would like to implement gender
equality plans or develop their existent gender equality plan.
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Output three and four are connected, according to Assistant Professor Kriston,
because the aim of them was to provide teaching materials, which can help the
progression of the project as well.

Assistant Professor Kriston sees the primary focus of the project in the
completion of a comprehensive handbook, which is at the time of writing this
report in its final stages of publication after translation into national languages.
This handbook aims to provide methodological guidance, drawing from
diverse research methods and incorporating exemplary cases, particularly
highlighting best practices and successful outcomes from various studies.

Structurally, the book features introductory sections addressing gender
equality issues alongside their legal and social contexts. Additionally, it covers
methodologies and theories for diagnosing, monitoring, and evaluating gender
equality plans, encompassing fifteen research methods utilized and
recommended by the European Union. Noteworthy chapters within the
handbook pertain to topics such as work-life balance, organizational culture,
gender balance in leadership, and combating gender-based violence.

The final segment of the presentation elucidated legal research methods,
notably distinguishing between common law and continental legal systems,
with a focus on Hungary's legal framework. Among the methodologies
discussed, Assistant Professor Kriston emphasised dogmatic analysis for its
textual exploration and interpretation of legal rules, while mentioning the
historical analysis as well, which delves into the evolution of legal systems.
Furthermore, she elaborated on the teleological method, which uncover the
social purpose behind legal norms, addressing interpretation challenges,
particularly in areas such as private law. Lastly, she referred to legal
comparison as well, which serves to examine legal relationships across
jurisdictions and suggest effective solutions. According to Assistant Professor
Kriston the ultimate aspiration is that the findings provided by the handbook
will prove beneficial to both academic and organizational domains.

This detailed methodological overview of the Gepard Project was followed by
a presentation by Laura Kovacs-Berényi Assistant Lecturer in the Univerity of
Miskolc, about a quite contemporary issue: the right to disconnect in labour
law under the title Actual Questions of the Work-life Balance.

Assistant Lecturer Kovacs-Berényi focused on issues and challenges
surrounding work-life balance in her presentation, specifically addressing the
right to disconnect in labour law. She aimed to define this concept briefly and
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explore its regulatory background, both at the European Union and national
levels as well.

Namely, several member states of the European Union have attempted to
address this issue through regulations guaranteeing workers' rights. According
to her, legislative processes must adapt to the evolving world of work, driven
by technological advancements and exacerbated by the COVID-19 pandemic.
These changes challenge the maintenance of a healthy work-life balance,
especially with the pervasive "always on call” culture. Recognizing the
harmful effects of overwork, EU member states have urged the Commission to
propose legislation enabling digital workers to disconnect outside working
hours. Despite the absence of a direct legal framework at the EU level,
legislative processes are supported by fundamental EU treaties and social
rights principles. Key directives, such as those on working time and work-life
balance, contribute to addressing this issue.

In 2021, the European Parliament adopted a resolution urging the Commission
to propose new regulations on the right to disconnect. Assistant Lecturer
Kovacs-Berényi imparted that several EU member states have already
implemented regulations in this area, employing both soft and hard
approaches. Examples from France, Italy, and Belgium illustrate different
methods of implementation, ranging from interprofessional agreements to
sectoral and company-level agreements.

Assistant Lecturer Kovacs-Berényi concluded her presentation with future
aspects and by emphasizing the importance of achieving work-life balance,
which requires ongoing legislative efforts, aligned with the development of the
social dimension of the European Union. In her opinion special protective
measures are needed to safeguard workers' rights in the employment
relationship, with a focus on mental health and well-being. The right to
disconnect serves as a crucial tool in promoting a healthy work-life balance,
reducing work-related stress, burnout, and the risk of work addiction. She
pointed out, that self-discipline and personal responsibility also play
significant roles in maintaining a sustainable work-life balance.

Associate Professor at the University of Miskolc Gabor Malypataki, PhD
continued the course of the conference with the presentation under the title
Women’s Rights on the Labour Market. In his presentation Associate Professor
M¢élypataki searched for the answer to the question why it is so important that
we discuss gender equality and labour market relations.
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According to him, while there are numerous perspectives on this topic, it's
essential to broaden our understanding of the roles women play in the labour
market and the implications of equality laws. Analysing gender roles
necessitates examining not only the roles of mothers and women but also those
of men, creating a dual perspective. By establishing a reference point, we can
assess whether roles are better, worse, or the same, shedding light on
disparities.

Associate Professor Mélypataki referred to the preceding example of right to
disconnect and highlighted disparities between genders in family
responsibilities and work-life balance. For instance, he elaborated on a Spanish
study on civil servants that revealed challenges in implementing teleworking
due to long working hours and commuting times.

The Associate Professor pointed out the need to learn about women's rights in
the labour market is evident in project outputs number three and four
mentioned by Assistant Professor Kriston. Namely, the partners from Italy
taking part in the Gepard Project organized a multifunctional web page. This
initiative aims to educate individuals about gender-related issues, offering a
diverse range of courses, including unconventional topics like gender roles in
Disney cartoons.

Furthermore, scenarios developed by the Hungarian team explore workplace
violence and women's health issues, emphasizing the intersection of legal
regulations with labour market dynamics. Despite advancements, gender
disparities persist, as evidenced by salary gaps between men and women.
Stereotypical perceptions in the labour market pose challenges, limiting the
effectiveness of legal protections against discrimination.

In the opinion of Associate Professor M¢élypataki, Political discourse may
further perpetuate stereotypes, hindering progress towards gender equality. To
move forward, we must create more inclusive policies that support women's
reintegration into the labour market after childbirth. Additionally, redefining
traditional family roles to accommodate fathers' involvement in family life is
crucial for achieving gender equality. Ultimately, fostering a collaborative
approach between genders is key to creating a more equitable labour market.

The last, but certainly not the least speaker of the conference was Julianna
Kobolak, PhD, AGRIGEP Project coordinator and senior research fellow at
the Hungarian University of Agriculture and Life Sciences (MATE). In her
presentation under the title Gender Equality Plan Implementation from
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Agriculture and Life Science University’s Perspective — The AGRIGEP
Project in a Nutshell, she gave a detailed overview of the Project itself and its
main objective.

She shed light on implementing gender equality plans in agriculture and life
science universities from the perspective of an agricultural engineer and
economist. She imparted that initially, gender equality in research and
education was often just a component of sustainability or equal opportunities
plans, lacking a standalone strategy.

However, since the EU Commission mandated standalone gender equality
plans from 2021, universities and research organizations participating in
Horizon projects are required to establish such plans.

Initially, three major objectives were emphasized, but this expanded to five
mandatory areas, including work-life balance and measures against violence.
While progress has been made in gender equality across Europe, there are
significant disparities, especially in so called *widening countries’ with lower
research and innovation capacities. Gender disparities persist, particularly in
so called STEM (science, technology, engineering and mathemathics) fields,
necessitating different strategies.

Senior research fellow Koboldk pointed out in her speech a 2023 EU
Commission report, which highlighted the widening gender gap as careers
progress. She further discussed that following the recognition of the need for
gender equality plans, many organizations in widening countries developed
plans for the first time in the years 2020 and 2021, often mirroring existing
plans without adaptation.

According to her, challenges include limited best practices and less developed
gender equality networks in widening countries. In the AGRIGEP Project,
agricultural universities aim to address these gaps, considering that up to 80%
of foreign students come from third countries. The project's objectives include
assessing current capabilities, providing intensive training, and developing
tailored gender equality plans.

Six partners, including universities from widening countries (from Hungarx,
Czech Republic and Slovenia), mentoring partners from Spain, Yellow
Window specializing in gender equality, and a Hungarian Women's
Association, collaborate on the project. The project spans three years, focusing
on capacity assessment, training, and sectoral analysis. Activities include
awareness-raising, mentoring, training, and developing training materials, with
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a focus on national language channels to overcome language barriers. She sees
the availability in national languages of utmost interest, because during the
progress of the Project it was realized that in this area it is important to use the
national language as well due to language barriors. Namely, sometimes in
sensitive topics it is more efficient national language of the reader is used. This
is the reason that all the publications are available in national languages as
well.

Senior research fellow Koboldk concluded her speech by mentioning sister
projects within the same call also contribute to these objectives, and expressed
her high hopes for future activities which include further training and training
material development.

3. Concluding remarks

In conclusion, the scientific conference on gender equality has provided a rich
platform for insightful discussions, diverse perspectives, and innovative
solutions. Throughout the sessions, experts and scholars from various fields
have underscored the critical importance of addressing gender disparities in
contemporary society.

Key themes such as the legal framework of gender equality, the right to
disconnect in labour law, and the implementation of gender equality plans have
been thoroughly examined. Presenters have highlighted the progress made in
certain areas, while also acknowledging the persistent challenges that remain.

Furthermore, the conference has emphasized the need for comprehensive
strategies that encompass both legislative measures and societal shifts in
attitudes and behaviours. It has become evident that achieving true gender
equality requires concerted efforts across all levels of society, including
government institutions, educational organizations, and private enterprises.

As we move forward, it is imperative to build upon the insights shared during
this conference and translate them into actionable steps. This includes fostering
greater awareness, advocating for policy changes, and promoting inclusive
practices that empower individuals of all genders.
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AKTUELLE FRAGEN DES PERSONLICHEN
GELTUNGSBEREICHS DES INDIVIDUELLEN ARBEITSRECHTS
IM UNGARISCHEN RECHTSSYSTEM

Bernadett Solymosi-Szekeres*

Keywords: labour law, personal scope, platform work, jurisdiction, Hungarian
law

Abstract: The study highlights the interplay between labour and civil law in
Hungary, emphasizing the protection afforded to workers and the limitations
imposed on employers. It examines the evolving nature of labour relationships,
particularly in light of changing economic and social conditions, such as the
rise of self-employment and flexible forms of employment. Additionally, it
discusses the challenges of providing adequate legal protection to self-
employed workers who may be economically dependent but not traditionally
considered employees.

Stichworte: Arbeitsrecht, personlicher Geltungsbereich, Plattformarbeit,
Rechtsprechung, ungarisches Recht

Zusammenfassung: Die Studie beleuchtet das Zusammenspiel von Arbeits-
und Zivilrecht in Ungarn, wobei der Schutz der Arbeiter und die
Beschrinkungen fiir die Arbeitgeber im Vordergrund stehen. Sie untersucht
die sich entwickelnde Natur von Arbeitsverhéltnissen, insbesondere im Lichte
sich verdndernder wirtschaftlicher und sozialer Bedingungen, wie z.B. der
Zunahme von Selbstidndigkeit und flexiblen Beschiftigungsformen. Dartiiber
hinaus werden die Herausforderungen erortert, die mit der Gewahrleistung
eines angemessenen Rechtsschutzes fiir selbstdndige Arbeiter verbunden sind,
die zwar wirtschaftlich abhéngig sind, aber traditionell nicht als Arbeitnehmer
gelten.

1. Einleitung

Im System des Arbeitsrechts umfasst das individuelle Arbeitsrecht die Lehre
vom Arbeitsvertrag oder Arbeitsverhiltnis.! In Ungarn bezieht sich das
individuelle Arbeitsrecht auf die Regeln des Arbeitsverhiltnisses zwischen

* PhD, Adjunkt, Universitit Miskole, Rechtwissenschaftliche Fakultit bernadett-solymosi-
szekeres@uni-miskolc.hu
1 Kiss Gyérgy: Munkajog, Dialég Campus, Budapest, 2020, 14.
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Arbeitgeber und Arbeitnehmer, das in einem separaten Gesetzbuch, dem
Gesetz Nr. I aus dem Jahr 2012 iiber das Arbeitsgesetzbuch, geregelt ist, da es
fiir den Wettbewerbssektor gilt. Dieses Gesetzbuch ist vor kurzem in Kraft
getreten, nachdem eine grofle Kodifizierungswelle flir die ungarischen
Gesetzbiicher stattgefunden hat. Der Ausarbeitung dieses Gesetzes ging eine
grole Debatte voraus, die den Rahmen des ungarischen Arbeitsrechts
grundlegend verdnderte. Diese Debatte kann als eine juristische Fachdebatte
betrachtet werden, aber der ihr zugrunde liegende Inhalt geht weit dariiber
hinaus, da sie iiber die Position von Arbeitnehmern entscheiden kann, die nicht
unter das Arbeitsrecht fallen, d. h. die ungeschiitzt bleiben. Dies ist jedoch
nicht verwunderlich, denn es ist genau dieser staatliche Eingriff, der das
individuelle Arbeitsrecht vom traditionellen Arbeitsrecht, d. h. dem
allgemeinen Teil des Vertragsrechts, trennt und das normative Material
darstellt, das zum Schutz des Arbeitnehmers und zur Begrenzung des
vertraglichen Ermessens des Arbeitgebers geschaffen wurde.? Eines der
unvermeidlichen Probleme bei der Entwicklung des Arbeitsrechts in
Zivilstaaten ist daher die Anwendung zivilrechtlicher Vorschriften auf das
individuelle Arbeitsrecht,® die Beziehung zwischen den beiden in der Bliitezeit
der Vertragsfreiheit. Der rechtstechnische Aspekt dieses Problems besteht also
darin, ob die Zivilgesetzbiicher der einzelnen Lander einen Arbeitsvertrag oder
ein Arbeitsverhiltnis vorsehen. *

Diese Debatte ist in Bezug auf die Qualifizierung von Plattformvertrdgen noch
nicht abgeschlossen. Dies ist jedoch nicht verwunderlich, da die sich
entwickelnden arbeitsrechtlichen Vorschriften, die die wirtschaftlichen und
sozialen Verdnderungen widerspiegeln, Auswirkungen auf die kiirzlich
abgeschlossene Kodifizierung des Arbeitsrechts hatten, da zur gleichen Zeit
auch die Kodifizierung des Zivilrechts stattfand. Die Studie gibt dem Leser
somit einen Einblick in die nicht enden wollende akademische Debatte, die den
Stellenwert des Arbeitsrechts, einschlielich des individuellen Arbeitsrechts,
und das Wesen des Arbeitsrechts der Arbeitnehmer oder des Zivilrechts,
insbesondere im Lichte der jiingsten Rechtsprechung, immer wieder neu
beleuchtet.

2. Das individuelle Arbeitsrecht im Netz des Zivilrechts

Das Verhiltnis zwischen den beiden Rechtsbereichen wurde durch die
Debatten iiber die Aufnahme des Arbeitsvertrags in das Biirgerliche

2 Kiss: Munkajog, 27.

3 Kiss Gyorgy: Az 0j Ptk. és a munkajogi szabélyozas, kiilonds tekintettel az egyéni
munkaszerzédésekre, Polgari Jogi Koézlemények, 1 (2000), 3-17.

4 KIsS: Az 1j..., 5.
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Gesetzbuch verdeutlicht,® die Idee, dem deutschen Modell zu folgen, wurde
2012 nicht umgesetzt. Obwohl der Arbeitsvertrag und der Tarifvertrag somit
in einem separaten Gesetz, dem Arbeitsgesetzbuch, verankert sind, sind die
beiden Gesetzbiicher derzeit noch miteinander verbunden, da das
Arbeitsgesetzbuch gegeniiber dem Zivilgesetzbuch insofern die lex specialis
darstellt, als das Arbeitsgesetzbuch das Zivilgesetzbuch in bestimmten
Angelegenheiten als anwendbares Recht bestimmt. Dariiber hinaus sind die
allgemeinen Anforderungen des Zivilgesetzbuches zu erwihnen, da sie
traditionelle, allgemeine privatrechtliche Anforderungen zum Ausdruck
bringen, deren Ubernahme in jedem Fall gerechtfertigt ist und deren
Anwendbarkeit gewihrleistet.

Es ist daher eine wichtige Tatsache, dass der Gesetzgeber, indem er den Inhalt
des rechtlichen Tatbestands, der das Arbeitsverhidltnis begriindet, ndmlich den
Arbeitsvertrag, nicht definiert, die gleichen Grundsitze beibehilt, die fiir
Vertrdge und Schuldverhéltnisse im Allgemeinen gelten. Was das individuelle
Avrbeitsrecht jedoch relativ stark vom traditionellen Zivilrecht unterscheidet,
ist das umfangreiche Regelwerk, das aullerhalb des Zivilrechts, genauer gesagt
aullerhalb der Zivilgesetzbiicher, erscheint und im Wesentlichen dem Schutz
des Arbeitnehmers dient.® (An dieser Stelle sei kurz darauf hingewiesen, dass
Schutzgesetze dem Zivilrecht keineswegs fremd sind, wobei hier auf
Mietvertriige, Pachtvertriige, Verbraucherschutzbestimmungen.” ) Die
Einschrankung der Autonomie der Parteien beim Inhalt des Arbeitsvertrags
und die Einmischung von auflen in den Inhalt des Arbeitsverhéltnisses sind ein
wesentliches Hindernis fiir den Vertragsliberalismus.® Dariiber hinaus wird das
Verhiltnis zwischen Zivilrecht und Arbeitsrecht heute zunehmend durch die
Intensitit des sozialen Inhalts der arbeitsrechtlichen Regelung beeinflusst.®
Das Arbeitsrecht soll einen Rahmen fiir kontingentierte Arbeit bieten. Eine
wichtige Frage ist jedoch: Was verstehen wir heute unter abhéngiger Arbeit?
Diese Unklarheit wird durch die Aussage Prugbergers deutlich, dass das
Arbeitsverhéltnis in einem weiteren und einem engeren Sinne aufgefasst
werden kann. Im engeren Sinne ist der Inhalt des Arbeitsverhéltnisses die so
genannte abhingige Arbeit. Die abhdngige Arbeit ist durch ein enges und

5 JAKAB Noéra: A munkajog és polgari jog kapcsolata a jogpolitika tiikrében, 2010,
http://real.mtak.hu/101403/2/A%20munkajog%20%C3%A95%20a%20p0olg%C3%A1ri%20j
0g%20kapcsolata_2.pdf (letoltés ideje: 2024.03.20.)

6 Kiss: Az 1j..., 5.

" PRUGBERGER Tamas: Az Uj Ptk. és a munkajogi szabalyozas, kiilonds tekintettel az egyéni
és a kollektiv munkaszerzddésre, in: A munkajog és a polgari jog kodifikacios és funkcionalis
Osszefliggései. Tanulmanykdtet (szerk.: Manfred Ploetz — Toth Hilda), Novotni Kiado,
Miskolc, 2001, 79-80.

8 KIss: Az 1j..., 5.
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weitgehendes Weisungs- und Kontrollrecht des Arbeitgebers gekennzeichnet.
Im Gegensatz dazu hat der Arbeitnehmer im weiter gefassten Arbeitsverhéltnis
weniger Handlungsfreiheit und kann die Arbeit oder den Auftrag nach eigenem
Ermessen und unter Beriicksichtigung der Weisungen und Erwartungen des
Arbeitgebers ausfithren.'® Auf diese Weise sind die Rechtsbeziehungen, die
die Beschéiftigung umfassen, nicht ausschlieBlich auf das Arbeitsverhéltnis
bezogen, die Arbeitsleistung kann nicht nur durch das Arbeitsrecht, sondern
auch im weiteren Sinne durch den Lehrer der Vertragsbeziehungen
beschrieben werden. Insgesamt ldsst sich also sagen, dass das Arbeitsverhiltnis
kein dem zivilrechtlichen Vertragsverhéltnis fremdes Gebilde ist, sondern dass
das Arbeitsgesetzbuch als eigenstindige Regelung anzuwenden ist, wobei in
bestimmten Féllen auf die Bestimmungen des Zivilgesetzbuches
zuriickgegriffen werden muss.

Dieser Regelungszusammenhang liefert auch die Grundlage fiir die These,
dass das Arbeitsrecht zwar ein eigenstidndiger Rechtszweig ist (der Gegenstand
und die Regelungsmethode préadestinieren es dazu), aber nicht vollig losgelost
vom Zivilrecht behandelt werden kann. Es hat sich aufgrund seines
spezifischen Gegenstands aus dem Zivilrecht (genauer gesagt aus dem
Vertragsrecht) entwickelt, aber das Zivilrecht als Mutterrecht dient als eine Art
"Gravitationszentrum™.2

An dieser Stelle sei jedoch kurz auf die moglichen Tendenzen der Gegenwart
und der Zukunft hingewiesen, die diese ruhige Abgrenzung stéren. Angesichts
der sich verdndernden wirtschaftlichen und sozialen Bedingungen versuchen
die Arbeitgeber, den traditionellen Arbeitsvertrag zu umgehen und haben sich
fir immer flexiblere Formen der Beschiftigung entschieden. Die
wirtschaftlichen und sozialen Verdnderungen gehen vor allem in drei
Richtungen, die sich stark auf das Arbeitsrecht auswirken: die Zunahme der
Selbstéindigkeit, die Anderung des Subordinationsprinzips und die
Auslagerung und Untervergabe von Auftrigen an Unternehmen, die
wirtschaftlich vom Auftraggeber abhingig sind. Dabei ist das Arbeitsrecht
immer weniger eng mit dem Zivilrecht verbunden. Es hat den Anschein, dass
die Tendenzen bei der Regelung des Arbeitsrechts und der Wandel des
konzeptionellen Rahmens dazu fiihren, dass sich die Regelung des
Arbeitsrechts in Europa und Ungarn immer mehr dem Zivilrecht anniihert.™®

1 PRUGBERGER Tamas: Az Onfoglalkoztatds intézménye a nyugat-eurépai és a magyar
munkajogban, Magyar Jog, 2014/2, 65-71, 65.

11 JAKAB: A munkajog ..., 6.

12 BopO Laszl6: A polgari jog és a munkajog Osszehasonlitdsa az alapelvek tiikrében,
Debreceni Jogi Mithely, 2012/4. https://doi.org/10.24169/DJM/2012/4/2.

13 JAKAB: A munkajog ..., 9.
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Gegenwirtig hat das ungarische Arbeitsrecht eine marktkorrigierende und
marktbereinigende Funktion, die Ttber die von Deakin definierte
marktbeschrankende Funktion, d. h. den Schutz der abhingigen Subjekte,
hinausgeht.!* Diese komplexe Aufgabe kann er aber nur erfiillen, wenn das
Arbeitsrecht alle Arbeiter erfasst. Es ist fraglich, ob diese notwendige
Dynamik tatséchlich erreicht wird und inwieweit es diese Funktionen vor dem
Hintergrund der Digitalisierung der Tétigkeitsprozesse und der zunehmenden
Flexibilisierung der Rahmenbedingungen aufrechterhalten kann, zumal wenn
der Gesetzgeber mit den Verdnderungen der Arbeitsbedingungen durch die
technologische Entwicklung nicht unbedingt Schritt halten kann (ein Beispiel
dafiir ist die durch COVID-19 ausgeloste Home-Office-Welle und die
chaotischen Praktiken auf Seiten der Arbeitgeber aufgrund ihrer volligen
Regellosigkeit). Um sich dazu eine Meinung zu bilden, lassen Sie uns die
Reichweite der Gegensténde der Arbeitsverhéltnisse untersuchen.

3. Gegenstand des Beschiftigungsverhiltnisses

Das individuelle Arbeitsrecht ist auf die Subjekte des Arbeitsverhiltnisses
ausgerichtet. Nach dem geltenden ungarischen Recht wird das
Arbeitsverhéltnis nur durch den Arbeitsvertrag begriindet, der nicht néher
definiert ist, und seine Subjekte sind der Arbeitnehmer und der Arbeitgeber.
Arbeitgeber ist jede rechtsfiahige Person, die einen Arbeitsvertrag mit einem
Arbeitnehmer abschlieBt. Arbeitnehmer ist jede natiirliche Person, die im
Rahmen eines Arbeitsvertrags arbeitet. Die Begriffe "Arbeitgeber” und
"Arbeitnehmer" stehen in einer Wechselbeziehung zueinander. Weder die
Begriffe Arbeitgeber noch Arbeitnehmer kdnnen unabhéngig voneinander
definiert werden.'® Bei der allgemeinen Definition der Rechtsstellung des
Arbeitgebers sind die spezifische Rechtsform des Arbeitgebers, die Art der
Tétigkeit und die Anzahl der Arbeitnehmer unerheblich. Auch das Alter, das
Geschlecht, die Stellung innerhalb der Organisation, die untergeordnete oder
leitende Position, die Berufsbezeichnung usw. des Arbeitnehmers sind fiir die
allgemeine Formulierung der Rechtsstellung des Arbeitnehmers unerheblich.
Was die Rechtspersonlichkeit des Arbeitnehmers betrifft, so ist zu betonen,
dass alle Personen beschéftigt werden konnen, mit Ausnahme derjenigen, die
im Gesetz ausdriicklich genannt sind. 1

Jenseits der geregelten Begriffe und rechtstechnischen Fragen ist jedoch der
personliche  Geltungsbereich des  Arbeitsrechts im  gegenwirtigen
wirtschaftlichen Kontext von besonderer Bedeutung, da, wie bereits erwihnt,

14Simon DEAKIN — Gillian S. MoRrRis: Labour Law. Hart Publishing, Oxford and Portland,
Oregon, 2012°, 30-37. 131-190.

15 Kiss: Munkajog, 126.

1 HaLmos Szilvia — PETROVICS Zoltan: Munkajog, Nemzeti Kozszolgalati Egyetem,
Budapest, 2014, 80.
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das Arbeitsrecht fiir alle Erwerbstitigen gelten sollte, was aber nicht unbedingt
der Fall ist. Im Allgemeinen bedeutet Arbeitnehmer zu sein, dass jemand auf
der Grundlage eines Arbeitsvertrags im Rahmen eines Arbeitsverhéltnisses
arbeitet und dass die Rechtsgrundlage fiir seine oder ihre Dienste nicht ein
anderes Arbeitsverhiltnis ist. Dieser Begriff schliet also zivilrechtliche
Arbeitsverhéltnisse aus, und dieser Ausschluss ist nur dann legitim, wenn das
Zivilrecht nur auf Personen anwendbar ist, die Dienstleistungen auf sekundéarer
Basis erbringen, so dass die Rechtsvorschriften ihrem Zweck entsprechen und
der Rechtsschutz fiir alle schutzbediirftigen Personen gewihrleistet ist. Der
Arbeitnehmer geniet ndmlich im Rahmen des Arbeitsverhdltnisses einen
sozialen Schutz, der bei Selbststindigen (Selbststéndigkeit, Auftragsvergabe)
nicht gegeben ist. Artikel 34 Absatz 1 des Arbeitsgesetzbuchs betrachtet
jedoch die Beschiftigung im Rahmen eines Arbeitsvertrags als Grundlage fiir
den Arbeitnehmerstatus.!” Es stellt sich die Frage, welcher Schutz - wenn
iiberhaupt - im Rahmen des Arbeitsrechts fiir schutzbediirftige Arbeitnehmer
besteht, die sozialen Schutz bendtigen, aber nicht erwerbstitig sind und von
denen immer mehr in einem sich wandelnden und flexiblen wirtschaftlichen
Umfeld an der Produktion beteiligt sind.

2. Arbeiten jenseits des Arbeitsverhiltnisses - Selbststindigkeit an den
Grenzen des individuellen Arbeitsrechts

Wie bereits erwédhnt, umfasst den Teil den Beschiftigungsverhiltnissen auch
Fille, in denen der Arbeiter kein Angestellter ist, sondern eine Arbeit auf der
Grundlage eines zivilrechtlichen Vertrags ausfiihrt, was im Allgemeinen als
Selbstdndigkeit bezeichnet werden kann. Die Selbststandigkeit nimmt
aufgrund der wirtschaftlichen Entwicklung immer mehr zu, der Grundsatz der
Unterordnung &ndert sich, und immer mehr Selbststindige werden
wirtschaftlich von ihren Kunden oder Arbeitgebern abhéingig.'® Um eine Form
des arbeitsrechtlichen Schutzes fiir Selbststindige zu schaffen, die zwar
abhingig beschiftigt sind, aber nicht in einem traditionellen
Beschéftigungsverhéltnis stehen, haben verschiedene europdische Lénder
versucht, auf unterschiedliche Weise gesetzgeberisch titig zu werden. Unter
diesen Wegen ist der Ansatzpunkt der Séule der Arbeitnehmer und
Selbstindigen von besonderer Bedeutung. Im Zusammenhang mit diesen
beiden Konzepten und in Ankniipfung an die obige Diskussion {iber das Zivil-
und Arbeitsrecht ist eine dritte Kategorie zu nennen. Der deutsche, der
italienische, der franzosische, der spanische und der englische Gesetzgeber

17 Kiss: Munkajog, 138

18 GYULAVARI Tamds: Munkaviszony, dnfoglalkoztatas, és a kozottiik levd sziirke zona. Esély,
2009/6, 76-107, 84. JAKAB Nora: A munkavallal6i jogalanyisag munkajogi és szocialis jogi
kérdései, kiilonos tekintettel a megvaltozott munkaképességii €s fogyatékos személyekre.
Bibor Kiado, Miskolc, 2014, 20.
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haben Schritte unternommen, um ein dreifaches Beschéftigungsmodell zu
schaffen, d.h. die beiden Sdulen um die Kategorie einer Person zu ergénzen,
die einen arbeitnehmerihnlichen Rechtsstatus hat.®

Die Kategorie der Personen, die einen arbeitnehmerdhnlichen Rechtsstatus
haben, ist ein besonderes Phdnomen in der sich stindig verdndernden Welt der
Beschiftigungsformen und ist in Europa, zum Beispiel im deutschen
Rechtssystem, eine bekannte Kategorie. Die Arbeiterklasse, die sie umfasst, ist
eine Gruppe wirtschaftlich abhingiger und sozial schutzbediirftiger
Arbeitnehmer. Verschiedene Autoren haben diese Kategorie unterschiedlich
definiert. Gyulavari bezeichnet diese Personen als Angehorige des dritten
Erwerbsstatus. Perulli hat in seinem Bericht Kriterien fiir diese Gruppe
definiert.?® Zusammenfassend lisst sich sagen, dass diese Personen in erster
Linie personlich, kontinuierlich und hauptsichlich fiir einen Kunden arbeiten,
dass das Rechtsverhiltnis eine Art von Rechtsverhiltnis ist und dass der
Grofiteil des Lebensunterhalts des  Arbeithehmers aus diesem
Beschiftigungsverhiltnis stammt. Sie unterscheiden sich deutlich von
Arbeitnehmern, da es keine Unterordnung im Rechtsverhéltnis gibt und ihr
Verhiltnis daher kein Arbeitsverhiltnis ist, sondern eher ein Ubergang
zwischen Arbeitsverhiltnis und tatsichlicher Selbststindigkeit.?* Diese dritte
Kategorie ist meines Erachtens auf einer Strecke zwischen zwei
Endpunktachsen denkbar, aber nicht nur an einem Punkt, sondern iiber einen
groferen Teil, da der Abstand zwischen den hier erfassten Rechtsverhéltnissen
von den Endpunkten, von der typischen Bedeutung von Beschéiftigung und
Selbstdndigkeit abweicht. Diese Zwischenmenge zeichnet sich dadurch aus,
dass sie Eigenschaften aus den Merkmalen der beiden Endpunkte iibernimmt.
Ein gemeinsames Merkmal mit der Selbsténdigkeit ist, dass sie in ihrer Arbeit
im Wesentlichen autonom sind, jedoch wie Arbeitnehmer wirtschaftlich
abhiingig sind und der unternehmerischen Kontrolle unterliegen.?? Zu dieser
Schicht gehort unter anderem die Plattformarbeit. Diese Kategorie muss in
irgendeiner Weise durch das Arbeitsrecht geschiitzt werden, da, wie wir oben
festgestellt haben, das Wesen des Arbeitsrechts darin besteht, dass das soziale
Gleichgewicht fiir diese Selbststidndigen gestort ist, und das Arbeitsrecht soll
dieses Gleichgewicht wiederherstellen. Dies hat der ungarische Gesetzgeber
bereits erkannt, als er 2011 im Rahmen des Széll-Kalman-Plans dieses dritte
Subjektkonzept in den Entwurf des Arbeitsgesetzbuchs aufnahm und einen

19 JAKAB Nora: Munkavégzék a munkavégzési viszonyok rendszerében, Jogtudomanyi
Kézloény, 9 (2015), 421-433.

2 GYULAVARI Tamas: A sziirke allomény; Gazdaséagilag fiiggd munkavégzés a munkaviszony
¢és az dnfoglalkoztatas hataran. Pazmany Press, Budapest, 2014, 166.

2L GYULAVARI Tamas: A foglalkoztatasi jogviszonyok magyar rendszere, Jogtudoményi
Kozlony, 7-8, 342.

22 JAKAB: Munkavégzok a ..., 422.
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Schutzkatalog fiir sie aufstellte. Mit der Schaffung des Gesetzbuchs wurde
diese Losung letztlich nicht Teil des Rechtssystems, aber es bleibt die Frage,
wie die ungarische Gesetzgebung und Rechtsdurchsetzung mit dem
arbeitsrechtlichen Schutzbedarf bestimmter Selbststdndiger umgehen sollte.

4. Problematische Rechtsprechung zum personlichen Geltungsbereich des
individuellen Arbeitsrechts

Die Verbreitung von Subunternehmern und Outsourcing-Praktiken verwischt
die Grenzen zwischen Selbststindigkeit und Arbeitsverhiltnis.?® In den
meisten Rechtssystemen gibt es eine bindre Unterscheidung zwischen
Arbeitnehmern und Selbststindigen. In diesen Systemen bildet der
Beschéftigungsstatus die Grundlage flir das Arbeitsrecht (einschlieSlich
individueller und kollektiver Arbeitsrechte), wihrend Selbststdndige dem
Handelsrecht unterliegen. Dementsprechend haben Selbststindige keinen
Zugang zu Arbeitsrechten.?* Die Definition des Verhiltnisses zwischen den
beiden Rechtsgebieten ist nicht nur aus doktrindrer Sicht wichtig, sondern hat
auch Auswirkungen auf die konkrete Rechtsanwendung. Eine falsche Antwort

kann zu Unsicherheiten und Schwierigkeiten bei der Rechtsanwendung fiihren.
25

Die Gerichte sehen sich hdufig mit Beschéftigungsverhiltnissen zum Zwecke
der Arbeit konfrontiert, deren Einstufung nicht unproblematisch ist. Es kann
zu Widerspriichen zwischen der Position der Person, die die Arbeiten,
Auftrdge oder Bestellungen erteilt, und der Person, die die Arbeiten ausfiihrt,
oder zwischen dem Auftraggeber und der Behorde, die die Arbeitsinspektion
durchfiihrt, kommen, aber es ist nicht ungewdhnlich, dass die erstinstanzliche
Behorde und das Berufungsgericht widersprechen, oder dass die Oberste
Gerichtshof in einem Revisionsverfahren ein anderes Urteil als das
Berufungsgericht fillt. Es besteht auch die Tendenz, dass die Gerichte
versuchen, schwierig auszulegende Félle mit doppeltem Charakter von sich
wegzuschieben.?® Die Abgrenzung des Rechtsverhiltnisses ist jedoch ein sehr
wichtiges Thema, da der Rahmen, in dem die Arbeit geleistet wird, nicht nur

23 pablo SANZ DE MIGUEL: Falsos auténomos y falsos becarios: una aproximacion institucional
al caso espafiol. Cuadernos de relaciones laborales, 1 (2019), 67.
https://doi.org/10.5209/CRLA.63820.

24 Pablo SANZ DE MIGUEL — Tania BAzzANI — Juan ARASANZ: The definition of worker in the
platform economy Exploring workers’ risks and regulatory solutions, Report, 2021, 38.
https://www.eesc.europa.eu/sites/default/files/files/qe-05-21-286-en-n_0.pdf (letdltés ideje:
2024.03.20.)
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fir den Arbeitnehmer, sondern auch fiir die 6ffentlichen Finanzen, z. B. in
Bezug auf die Zahlung von Beitrdgen, von grofiter Bedeutung ist.

Im folgenden Fall wendet sich der Arbeitnehmer an die Arbeitsgerichte, um
nach der Beendigung des Arbeitsverhéltnisses durch die Vertragspartei
arbeitsrechtlichen Schutz zu erhalten. Es lohnt sich, die als "Statusprozesse™
bezeichneten Félle zu analysieren, um zu sehen, wie die Gerichte mit diesen
unsicheren Situationen umgehen und ob sie in der Lage sind, das Versdumnis
des Gesetzgebers zu kompensieren, den Anwendungsbereich des
arbeitsrechtlichen Schutzes auf Einzelpersonen auszuweiten.

Dieses frithere Urteil aus dem Jahr 2008 belegt sowohl die Schwierigkeit,
Rechtsverhdltnisse  abzugrenzen, als auch das Phinomen der
Zwangsselbststindigkeit.?’  Im vorliegenden Fall war die Beklagte eine
Gesellschaft mit beschriankter Haftung, die im Jahr 2001 mit der spéteren
Kldgerin einen Arbeitsvertrag iiber die Ausiibung einer technischen
Hilfstatigkeit geschlossen hatte. Die Tétigkeit nahm einen erheblichen Teil der
Arbeitszeit des Kldgers in Anspruch und umfasste maximal 50 Stunden pro
Woche, wihrend derer eine Verpflichtung zur persénlichen Anwesenheit
bestand. Es ist auch darauf hinzuweisen, dass zwischen den beiden Parteien
von 1973 bis 1982 ein Arbeitsverhiltnis bestand. Ab 2001 war die Beklagte
als eine von drei Personen, die einen ehemaligen Arbeitnehmer der Beklagten
ablosten, als Subunternehmerin tétig, ein Verhiltnis, das spédter von der
Beklagten gekiindigt wurde. Mit seiner Klage begehrte der Kliger die
Feststellung, dass das Arbeitsverhéltnis ab 2001 ein Arbeitsverhéltnis war. Das
mutmaBliche Ziel des Kligers war es, arbeitsrechtlichen Schutz zu erlangen
und den arbeitsrechtlichen Kiindigungsregeln zu unterliegen. Das
Arbeitsgericht wies die Klage mit der Begriindung ab, dass der Arbeiter nicht
die Eigenschaft eines Arbeitnehmers habe. In seiner Begriindung erkannte das
Gericht an, dass die Merkmale eines Arbeitsverhéltnisses sehr wohl vorldgen,
etwa dass die fiir ein Arbeitsverhéltnis typischen Rechte und Pflichten
vereinbart worden seien, dass die Parteien die Tatigkeit des Arbeiters durch
die Benennung der Titigkeit definiert hétten, die er personlich zu erbringen
habe, und dass die Beklagte eine Beschéftigungspflicht und die Klédgerin eine
Abrufpflicht gehabt habe. Dariiber hinaus habe der technische Leiter eine
Leitungs-, Weisungs- und Kontrollpflicht gehabt. Trotz alledem stellte das
erstinstanzliche Gericht fest, dass aufgrund des mutmafBlichen Willens des
Arbeiters in der Praxis kein Arbeitsverhiltnis bestand: Das Gericht war der
Ansicht, dass erstens der Wortlaut des Vertrags, zweitens die Tatsache, dass
die Finkiinfte vom Klédger als Einkiinfte aus nichtselbstindiger Arbeit
deklariert wurden, und drittens die Tatsache, dass der Kldger keinen Anspruch

2 Mfv. 1. 11.023/2008/2.
129



auf Krankengeld hatte, den Kléger dazu veranlassen mussten, zu erkennen,
dass er nicht im Rahmen eines Arbeitsvertrags beschéftigt war.

Das Gericht argumentierte, dass eine Partei, die sich der Einstufung ihres
Verhiltnisses bewusst ist, nicht nachtriglich verlangen darf, dass ihr
Verhiltnis vom Gericht neu eingestuft wird. Wie konnte man jedoch von
einem Arbeiter, der untergeordnet und wirtschaftlich abhéngig ist, erwarten,
dass er im Rahmen der Unabhédngigkeit bei der Begriindung -eines
Rechtsverhiltnisses, das seinen Lebensunterhalt sichert, ein Ermessen ausiibt?
Der Hintergrund des Falles verdeutlicht auch den seit Jahrzehnten andauernden
Prozess des Outsourcings und die bewusste Verengung des Geltungsbereichs
des Arbeitsrechts durch die Vertragsfreiheit, in deren Verlauf immer mehr
Arbeiter "gezwungen" werden, ein filir sie ungiinstigeres und weniger
schiitzendes Rechtsverhiltnis zu akzeptieren, wiahrend sie gleichzeitig einem
einzigen Auftraggeber wirtschaftlich vollig untergeordnet sind.

Im vorliegenden Fall bestitigte das Berufungsgericht die Entscheidung des
erstinstanzlichen Gerichts. SchlieBlich stellte der Kldger einen Antrag auf
Uberpriifung des Falles, in dem er betonte, dass er nicht als Ad-hoc-Vertreter
arbeite und dass es sich daher um ein regelméBiges und kontinuierliches
Arbeitsverhéltnis handele. Dariiber hinaus betonte der Kliger, dass er seine
Arbeit in einem hierarchischen System unter der Leitung und Kontrolle der
Beklagten verrichtet habe und dass er die Absicht gehabt habe, einen
Arbeitsvertrag abzuschlieBen.?®

Der Oberste Gerichtshof entschied, dass die Klage unbegriindet sei, da
Vertragsfreiheit bedeute, dass die Parteien die Rechte und Pflichten, die sich
aus dem Vertrag ergeben, frei bestimmen konnen. Dieses Rechtsverhiltnis
kann seinem Gegenstand nach sowohl ein Arbeitsverhiltnis als auch ein
zivilrechtliches Verhiltnis sein, aber der Klidger behauptet ohne jede
Grundlage, er habe nicht gewusst, dass es sich nicht um ein Arbeitsverhéltnis
handele. Der Grund dafiir sei, dass er zuvor bei der Beklagten beschiftigt
gewesen sei, in dem spiteren Verhéltnis aber nicht die Rechte eines
Arbeitnehmers gehabt habe. Nach Ansicht des Gerichts bestand keine
Verpflichtung, fiir die Arbeit zur Verfligung zu stehen, da die Wiinsche des
Klagers bei der Zuweisung des Arbeiters zur Stelle berticksichtigt wurden und
der Vertrag keine Mindestarbeitszeit pro Monat oder eine monatliche
Mindestvergiitung vorsah.?

Der Fall endete somit zu Ungunsten des Arbeiters, der trotz der zahlreichen
Elemente eines Arbeitsvertrags nicht den Schutz des Arbeitsrechts genoss. Die

2 Entscheidend fiir die Qualifizierung des Beschiftigungsverhiltnisses ist der Wille der
Parteien zum Zeitpunkt des Vertragsabschlusses. Siehe zum Beispiel: Mfv. 11. 10.214/2012/5.
2 Mfv. 1. 11.023/2008/2.
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Gerichte legten dieses Arbeitsverhéltnis mit zwischengeschalteten Merkmalen
im Lichte des geltenden Arbeitsrechtssystems aus. Es ist jedoch offensichtlich,
dass es sich in dieser Situation im Wesentlichen um einen wirtschaftlich
untergeordneten Arbeiter handelte, der von einem einzigen Kunden abhingig
war. Die Elemente des Falles zeigen deutlich einen Prozess, bei dem die
Kunden die Arbeiter in eine noch schwichere Position bringen, eine Situation,
die sie nur dann anzufechten wagen, wenn ihnen der vollige Verlust ihrer
Einkommensquelle droht, da es sich um ihre einzige Lebensgrundlage handelt.
Ist so die Idee der Vertragsfreiheit zu verstehen? Kann man iiberhaupt von
einer faktischen Vertragsfreiheit zwischen wirtschaftlich abhéingigen Parteien
sprechen? Die vielen &dhnlichen Klagen zur Durchsetzung des
arbeitsrechtlichen Schutzes zeigen,*® dass diese Personen gezwungen sind, in
eine immer groflere Gefdahrdung abzudriften, in der Falle des Grundsatzes der
zivilrechtlichen Vertragsfreiheit, gegen die sie sich nur durch nachtréigliche
Statusklagen wehren konnen. Daher ist das letzte und entscheidende Mittel zur
Gewdihrleistung ihres Schutzes, d. h. die Arbeitsgerichtsbarkeit und ihre
Regeln und Praxis, von entscheidender Bedeutung fiir die gerechte
Durchsetzung des Arbeitsrechts.

Leider besteht diese Schwierigkeit bei der Rechtsanwendung auch in den
Tagen, in denen dieses Kapitel geschrieben wird, weiter, wie das jlingste und
erste ungarische Urteil in Sachen Plattformarbeiter zeigt.

Der Kldger war zwischen dem 18. Oktober 2019 und dem 15. Januar 2020 als
Kurier titig,3! fiir die Beklagte als Selbstindiger im Rahmen eines
privatrechtlichen Verhéltnisses auf Plattformbasis arbeitete. Der Klédger iibte
die Tétigkeit aus, indem er sich jeweils am Mittwoch einer Woche im Voraus
fur einen Zeitraum anmeldete, in dem er Kurierdienste leisten wollte, und sich
dann wéhrend der von ihm {ibernommenen Zeitriume in die Roadrunner-
Anwendung einloggte. Der Klédger fiihrte seine Kurierdienste aus, indem er
sich zu Beginn des vereinbarten Zeitraums einloggte, woraufhin ihm das
automatisierte System eine Zahlenfolge iibermittelte, die den ersten Schritt der
Lieferung darstellte und die er akzeptieren musste, das Restaurant, von dem
aus die Lieferung erfolgen sollte, der Antragsteller holte das Paket in dem
Restaurant mit der der Nummernfolge entsprechenden Kennung ab, und als
dies in der Anwendung erfasst war, erhielt er die Adresse, an die das Essen an
den Kunden (den Abnehmer) geliefert werden sollte. Wenn wihrend des
Zustellvorgangs die Nummernfolge auf dem Geridt des Kuriers eintrifft, hat
dieser 75 Sekunden Zeit, um zu antworten oder sie zu akzeptieren. Tut er dies
nicht, sucht das System automatisch nach einem anderen Kurier in diesem

30 SzZEKERES Bernadett: i.m.
31 Mf.1.50.063/2022/7.
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Gebiet. Wenn sich der Kurier zu einer ununterbrochenen 8-Stunden-Periode
an einem Tag verpflichtet hat, gewdhrt die Beklagte auf Anfrage eine 30-
miniitige stiindliche Pause. Im Jahr 2019 entlohnte die Beklagte die Kuriere
mit einer Grundgebiihr (850 HUF) fiir die in der aktiven Zeit geleisteten und
abgeschlossenen Stunden und einer Adressgebiihr (Zustellgebiihr von 350
HUF) fiir die in der aktiven Zeit geleisteten Stunden. Der Kldger beantragte
die Feststellung, dass er vom 17. Oktober 2019 bis zum 15. Januar 2020 bei
der Beklagten mit einem monatlichen Bruttogrundlohn von 161.000 HUF
beschiftigt war und 40 Stunden pro Woche arbeitete.

Im Dezember 2023 entschied der Oberste Gerichtshof in einem
Revisionsverfahren nach Ausschopfung der letzten Berufungsmoglichkeit,
dass der Plattformarbeiter nicht als Arbeitnehmer einzustufen sei.

Die Gerichte haben alle Elemente der Beschiftigung aufgelistet. Das
Berufungsgericht betonte, dass es sich bei der Plattformarbeit immer noch um
ein Phianomen handelt, fiir das es keine spezifische gesetzliche Regelung gibt,
da es in der Europdischen Union nur einen Richtlinienentwurf in diesem
Bereich gibt. Bis zur Verabschiedung einer solchen Richtlinie und einer
Rechtsharmonisierung bleibt den rechtsanwendenden Gerichten nichts anderes
iibrig, als den konkreten Inhalt des Rechtsverhéltnisses im Rahmen der
bestehenden Rechtsvorschriften zu priifen, denn bis dahin ist das bindre Modell
die einzige Grundlage fiir die Einordnung des Arbeitsverhiltnisses als Zivil-
oder Arbeitsverhidltnis und fiir die Beibehaltung der Beschéiftigungsform
innerhalb des rechtlichen Rahmens.

Das Oberste Gerichtshof priifte daher das Vorliegen einer Berufsbezeichnung,
die Art und Weise der Lohnzahlung und die Beschéftigungspflicht. Es ist
jedoch zu betonen, dass die beiden Gerichte bei der Beurteilung des
Sachverhalts in Bezug auf die Frage der Unterordnung zu unterschiedlichen
Ergebnissen kamen. Bei der Beurteilung des Sachverhalts stellte das
Gerichtshof fest, dass der Klager nicht fiir die Organisation der Beklagten tétig
war und dass seine Tatigkeit nicht mit der Unternehmensstruktur der Beklagten
verbunden war. Ein strenges Unterordnungsverhéltnis oder ein weitgehendes,
einseitiges Weisungsrecht des Arbeitgebers sei nicht erkennbar. Der Kldger
organisierte die Zustelltitigkeit selbst: Die Wahl der Route und des
Transportmittels lag in seinem Ermessen, was ebenfalls auf ein hohes Maf3 an
Autonomie bei der Ausiibung seiner Tatigkeit hindeutet. Das Berufungsgericht
entschied, dass der Einsatz eines GPS-Systems durch die Beklagte an sich
nicht fiir eine Kontrolle des Arbeitsgebers spreche, da dessen Funktion darin
bestehe, die ordnungsgemaille Durchfiihrung der Zustellung zu {iberpriifen und
den einer bestimmten Adresse nidchstgelegenen Kurier ausfindig zu machen,
dem die Moglichkeit geboten werden konne, die Zustellung durchzufiihren.
Dieselbe Effizienz sollte auch durch die Moglichkeit der Beklagten

132



gewihrleistet werden, den aktiven Zeitraum zu beenden, was zu einer nicht
nennenswerten zeitlichen Begrenzung fiir die Kldgerin flihrte, die nur auf der
Ebene der Einstufung Zeitfenster beantragen konnte.

Zuvor hatte das Gericht zweiter Instanz seine Entscheidung auf die gleichen
Kriterien gestiitzt. Die Argumentation des Gerichts erster Instanz ab
Randnummer 99 der Entscheidung, die sich auf seine Priifung der
internationalen Praxis in Bezug auf Plattformen stiitzte, wog das Vorliegen
eines Arbeitsverhéltnisses auf. Es betonte, dass im vorliegenden Fall
Merkmale beider Rechtsverhéltnisse (Zivil- und Arbeitsverhiltnis) vorlagen,
dass aber darauf geachtet werden miisse, welches das entscheidende sei. Da
die allgemeinen Vertragsbedingungen einseitig vom Unternehmen festgelegt
wurden und der Kurier eine kontinuierliche Tétigkeit ausiibte, musste der
Arbeitsplatz beibehalten werden und es handelte sich nicht um eine Ad-hoc-
Tétigkeit.

Auch bei der Beurteilung der Beschiftigungspflicht gibt es einen wichtigen
Unterschied. Wéhrend der in den Allgemeinen Geschiftsbedingungen
vorgesehenen aktiven Zeit musste der Kurier dem Auftraggeber zur Verfiigung
stethen und einzelne Auftrige des Auftraggebers iiber die Anwendung
abwarten, oder er musste aktiv arbeiten, d. h. ausliefern, wofiir er Anspruch
auf einen Stundensatz fiir die auf Abruf verbrachte Zeit hatte. Dieses Element
wurde vom Berufungsgericht als Bereitschaftsdienstverpflichtung angesehen,
die sich auf die einseitig vom Unternehmen aufgestellten Bestimmungen der
Allgemeinen Geschiftsbedingungen stiitzt. Der Oberste Gerichtshof hob in
diesem Zusammenhang andere Elemente hervor und kam in seiner Analyse zu
einem gegenteiligen Ergebnis. Die Flexibilitét sei ein Schliisselfaktor, da die
Bediirfnisse des Kldgers den Tag, das Zeitfenster, den Zeitrahmen und seine
Bereitschaft zur Arbeit bestimmten und er berechtigt sei, die von ihm
iibernommene aktive Zeit zu beenden, ohne dies melden oder eine
Genehmigung einholen zu miissen.

Dass die Beklagte die Anzahl und die Lénge der aktiven Zeiten anhand eines
Algorithmus bestimmt habe, da die Entscheidung, sich dafiir anzumelden, im
Ermessen des Klédgers (oder anderer Beauftragter) gelegen habe, konne weder
als weitgehendes Weisungsrecht gegeniiber dem Arbeitgeber zur Arbeit noch
als Beschéftigungspflicht des Arbeitgebers gewertet werden. Es bestehe keine
Erwartungshaltung der Beklagten hinsichtlich der Anzahl der geleisteten
Arbeitseinsitze oder hinsichtlich der Dauer der Arbeitseinsétze, die der Klager
ohne Angabe von Griinden oder Zustimmung abzeichnen oder einzelne
Einsdtze ablehnen konne. Der Klédger sei daher nicht verpflichtet gewesen,
wihrend der aktiven Zeiten zur Verfligung zu stehen.
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Es ist nicht unsere Aufgabe, iiber die Richtigkeit des Urteils zu entscheiden,
zumal es sich um ein zwischengeschaltetes, nicht eindeutiges Rechtsverhéltnis
handelt, so dass beide Entscheidungen vertretbar sind, aber es ist umso
wichtiger, das System des Gerichtsverfahrens selbst in diesem Fall zu
bewerten. Aus verfahrensrechtlicher Sicht ist es wichtig festzustellen, dass der
Oberste Gerichtshof diese Schlussfolgerungen nicht auf der Grundlage eines
neuen Beweisverfahrens gezogen hat, sondern den Beschiftigungsstatus auf
der Grundlage der gleichen Umstidnde anders qualifiziert hat. Es stellt sich die
Frage, ob es liberhaupt moglich ist, die Entscheidungen von Richtern zu
kritisieren, die iiber ein so hohes Mal3 an Erfahrung und Einsicht verfliigen. An
dieser Stelle soll ein wichtiger Gedanke aus der Entscheidung des
Berufungsgerichts hervorgehoben werden, der die Schwierigkeiten deutlich
macht, die sich aus dem {iberholten bindren Denken ergeben. Das Gericht, das
die Beweise ermittelt hat, hat entschieden, dass die interne Uberzeugung des
Gerichts das einzige Kriterium fiir das Ergebnis der Beweiswiirdigung ist.

Und diese Uberzeugung fiihrt in den verschiedenen Gremien zu einem #uferst
instabilen Ergebnis, denn jedes Gremium kommt zu einem anderen Ergebnis,
je nachdem, was es beriicksichtigt. Man kann die Metapher des Gliicksrads
verwenden: In einem solchen Fall ist es fast eine Frage des Gliicks, welchen
Status der Arbeiter erhilt, so ungewiss ist der Ausgang. Das Berufungsgericht
kam zu seiner Schlussfolgerung, indem es das internationale Bild betrachtete,
wihrend die Kurie den Fall eher eng behandelte, auch nicht zu Unrecht. Es ist
klar, dass die Plattformarbeit aulerhalb des traditionellen Rahmens beginnt -
thre Losung innerhalb dieses Rahmens hingt von der Herangehensweise des
Gerichts ab, das entscheidet. Diese Ungewissheit wird in dem Urteil des
Obersten Gerichtshofs aufgegriffen. In der Entscheidung heif3t es, dass die iiber
eine digitale Plattform ausgetibte Tatigkeit vielféltig sein kann (Beforderung
von Personen oder Giitern, Lieferung von Lebensmitteln, Programmierung
usw.). In Anbetracht der Natur der ausgeiibten Tétigkeit ist es nicht moglich,
in Ermangelung eines geeigneten rechtlichen Umfelds allgemeine Regeln
anzuwenden, so dass stets der Kontext der Tatigkeit untersucht werden muss.
Die auf der EU-Website veroffentlichte Rechtsprechung spiegelt keine
einheitliche Position und keine einheitlichen Regeln wider, und dasselbe gilt
fiir die Auslegung des nationalen Rechts. Der Gesetzgeber hat die Moglichkeit,
diese Frage zufriedenstellend zu regeln. Im abschlieBenden Urteil wird
hervorgehoben, dass der Oberste Gerichtshof im vorliegenden Fall nicht zu
einer allgemeinen Frage der Rechtspolitik oder der Gesetzgebungspolitik
Stellung genommen hat, sondern zu dem konkreten Fall auf der Grundlage der
Rechtsnormen, auf die sich der Antrag stiitzte. Daraus ist ersichtlich, dass sich
das Gericht zum Zeitpunkt der Entscheidung der zugrundeliegenden
Verletzlichkeit bewusst war, die das Schicksal des modernen
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Plattformarbeiters stigmatisiert®?. Leider wird diese Anfilligkeit durch das
"Gliicksrad", das durch den vorliegenden Fall veranschaulicht wird, d. h. die
vollige Ungewissheit iiber den rechtlichen Status des Arbeiters im Falle eines
Rechtsstreits, noch erheblich verscharft.

Gesetzgeberische Mallnahmen kénnen nicht aufgeschoben werden, aber es ist
fraglich, welcher Gesetzgeber die Fiihrung iibernehmen sollte: die nationale
oder die EU-Ebene? Am 9. Dezember 2021 verdffentlichte die EU-
Kommission einen Vorschlag fiir eine Richtlinie
(2021/04.14/COD/COM/2021/762.  final)  zur  Verbesserung  der
Arbeitsbedingungen in der Plattformarbeit, der jedoch noch nicht
angenommen wurde. Leider stellte die spanische Prisidentschaft am 22.
Dezember 2023 fest, dass die erforderliche Mehrheit fiir die vorldufige
Einigung unter den Vertretern der Mitgliedstaaten nicht erreicht werden
konnte. Die belgische Prisidentschaft wird die Verhandlungen mit dem
Europédischen Parlament wieder aufnehmen, um eine Einigung iiber die
endgiiltige Form der Richtlinie zu erzielen.®® Daraus kénnen wir schlieBen,
dass die Idee, dass ein Arbeitsrecht fiir alle Arbeitnehmer gilt, noch eine ferne
Vision ist.

5. Schlussfolgerung

In Ungarn wird das individuelle Arbeitsrecht durch das Gesetz Nr. | aus dem
Jahr 2012 iiber das Arbeitsgesetzbuch geregelt, wodurch es sich vom
allgemeinen Vertragsrecht unterscheidet. Wéhrend die Debatte iiber die
Qualifizierung von Plattformvertrdgen weitergeht, ist es offensichtlich, dass
sich die Rolle des Arbeitsrechts inmitten wirtschaftlicher und sozialer
Verdnderungen, einschlielich der Zunahme von Selbstindigkeit und flexiblen
Beschiftigungsformen, weiterentwickelt. Trotz seiner Eigenstandigkeit bleibt
das Arbeitsrecht mit dem Zivilrecht verflochten, wobei das Biirgerliche
Gesetzbuch in bestimmten Fragen als Bezugspunkt dient.

Die traditionelle Unterscheidung im bindren Modell wird durch das
Aufkommen von Selbststdndigen in Frage gestellt, die wirtschaftlich abhingig
sind, aber nicht als traditionelle Arbeitnehmer gelten. Zwar hat der

32 MELYPATAKI Gébor: Typical Civil Law Contract or Employment Relationship? Assessing
the new Rules on Platform Work in the Light of Social Protection — Impressions, Hungarian
Labour Law E-Journal, 2 (2023), 56-67. TOTH Hilda: A digitalis platform alapu foglalkoztatasi
és feladatellatasra iranyuld megbizasok, kikozvetitések, in: A kiszolgaltatottabb fél védelme a
munkajog eszkozeivel (szerk: Jakab Nora — Mélypataki Gabor — Prugberger Tamas — Racz
Zoltan — To6th Hilda), Bibor Kiad6, Miskolc.

33 Rat der Europdischen Union: Rights for platform workers: Council and Parliament strike
deal, 2023, https://www.consilium.europa.eu/en/press/press-releases/2023/12/13/rights-for-
platform-workers-council-and-parliament-strike-deal/ (let6ltés ideje: 2024.03.20.)
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Gesetzgeber versucht, diesen selbstindigen Arbeitern arbeitsrechtlichen
Schutz zu gewihren, doch bleibt die Frage unbeantwortet, wie ihren
individuellen arbeitsrechtlichen Bediirfnissen Rechnung getragen werden
kann.

Zusammenfassend lésst sich sagen, dass die sich entwickelnde Landschaft der
Arbeitsbeziehungen, einschlieBlich der verschwimmenden Grenzen zwischen
traditioneller Beschaftigung und Selbststandigkeit, Herausforderungen fiir die
Regulierung und Durchsetzung des Arbeitsrechts in Ungarn mit sich bringt. Da
das Arbeitsrecht bestrebt ist, das soziale Gleichgewicht aufrechtzuerhalten und
schutzbediirftige Arbeiter zu schiitzen, konnten weitere gesetzgeberische und
regulierende MafBnahmen erforderlich sein, um dem sich wandelnden
Charakter von Arbeitsverhdltnissen in der modernen Wirtschaft gerecht zu
werden.

Die Rechtsprechung veranschaulicht diesen Kampf, da die Gerichte unklare
Situationen beurteilen, in denen Arbeiter arbeitsrechtlichen Schutz suchen,
obwohl sie als Selbststindige eingestuft werden. Die jiingste ungarische
Entscheidung in Sachen Plattformarbeiter unterstreicht die Unsicherheit, die
den rechtlichen Status von Arbeitern, die auf Plattformen arbeiten, umgibt. Das
Fehlen ecines klaren rechtlichen Rahmens verschérft diese Unsicherheit, fiihrt
zu uneinheitlichen Urteilen und macht die Arbeiter anfiéllig fiir Ausbeutung.

Bemiihungen, diese Herausforderungen durch gesetzgeberische Maflnahmen
anzugehen, sind auf Hindernisse gestofen, wie die ins Stocken geratene
Verabschiedung des Vorschlags der EU-Kommission fiir eine Richtlinie zur
Verbesserung der Arbeitsbedingungen bei plattformbasierter Arbeit zeigt. Dies
unterstreicht die dringende Notwendigkeit umfassender gesetzlicher Losungen
sowohl auf nationaler als auch auf EU-Ebene, um einen angemessenen Schutz
fiir alle Arbeiter zu gewihrleisten.

Letztlich sollte das Ziel des Arbeitsrechts darin bestehen, einen sinnvollen
Schutz fiir Arbeiter zu bieten, unabhingig von ihrem Beschiftigungsstatus. Die
Verwirklichung dieser Vision erfordert eine konzertierte Anstrengung zur
Anpassung der rechtlichen Rahmenbedingungen an die sich wandelnden
Realititen der modernen Arbeitnehmerschaft und damit die Wahrung der
Grundprinzipien der Fairness und der sozialen Gerechtigkeit im Bereich der
Arbeitsbeziehungen.
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DISPARITIES IN LABOR LAWS: CENTERS VS PERIPHERIES

Aktham Raed Ahmad Algattamin*

Abstract

Labour law, the body of regulations and rulings that govern the rights and
duties of employers and employees, exhibits significant disparities across the
globe, reflecting diverse historical, cultural, and economic contexts. While
some nations prioritise stringent protections for workers, others maintain more
employer-friendly frameworks with fewer restrictions on hiring, firing, and
workplace conditions. These variations often stem from differing political
ideologies, levels of economic development, and social norms, highlighting
the complex interplay between labour rights, market dynamics, and
governmental policies in shaping the working lives of individuals worldwide.
This paper will explore these disparities and investigate their reasons.

Keywords: labour law, centre, periphery, employee, employer, Politics,
Exploit.

1. Labor Law and Historical Highlights

As a discipline, labor law is the legal framework governing the relationship
between employers, employees, trade unions, governments, and other
concerned parties?. Its evolution reflects the struggle for fairness, dignity, and
justice in the workplace throughout history.

The roots of labour law can be traced back to ancient civilisations, where
rudimentary forms of labour regulations existed, albeit in a vastly different
form compared to contemporary standards. For instance, the Code of
Hammurabi in ancient Mesopotamia provided certain protections for workers,

* PhD student at Deak Ferenc Doctoral School of Law and Political Science, University of
Miskolc. (akthamqatameen@gmail.com); Supervisor: Prof. Dr. Miklos Szabo, Professor
Emeritus at Deak Ferenc Doctoral School of Law and Political Science, University of Miskolc
1 JENKs, C. Wilfred and SCHREGLE, Johannes: labour law. Encyclopedia Britannica. 2024
(https://www.britannica.com/topic/labour-law)
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setting wages and working conditions.? Similarly, in ancient Rome, laws were
enacted to govern the relationship between masters and their slaves, offering
some semblance of rights.®

A more recent point in history that should be mentioned here is the Industrial
Revolution (1760 - 1840) which marked a significant turning point in the
development of labor law. The shift from rural economies to industrialised
societies brought about profound changes in labour relations.

Mass production in factories led to exploiting workers, who toiled under harsh
conditions for meagre wages. In response to widespread labour unrest and
social upheaval, governments began enacting legislation to protect workers'
rights.*

The United Kingdom's Factory Acts of the 19th century were among the
earliest attempts to regulate labour conditions. These laws established
minimum age requirements, restricted working hours, and mandated factory
safety standards.> Similarly, the rise of trade unions gave workers collective
bargaining power, enabling them to negotiate better wages and working
conditions.

Also, the Progressive Era in the United States saw the enactment of landmark
labour laws such as the Fair Labor Standards Act (FLSA)® and the National
Labor Relations Act (NLRA).” The prior (FLSA), passed in 1938, established
the minimum wage, overtime pay, and child labour standards, while the latter
(NLRA), passed in 1935, guaranteed workers the right to organise and
collectively bargain with employers.

In many Western countries, the Great Depression of the 1930s exposed the
limitations of laissez-faire economics and prompted governments to adopt
more interventionist policies to address mass unemployment and poverty. The

2 Annunziata RosITANI: WORK AND WAGES IN THE CODE OF HAMMURABI. Egitto e
Vicino Oriente. 2017 40, 47-72. (https://www.jstor.org/stable/26490822)

3 Peter Temin. The Labor Market of the Early Roman Empire. The Journal of Interdisciplinary
History, 34(4). 2004. 513-538. (http://www.]stor.org/stable/3656762)

4 BrewMinate:  Labor Laws and the Industrial  Revolution.  (2019)
(https://brewminate.com/labor-laws-and-the-industrial-revolution/)

5 The National Archives: 1833 Factory Act: Did it solve the problems of children in factories?
(2021) (https://www.nationalarchives.gov.uk/education/resources/1833-factory-act/)

6 Wage and Hour Division: Wages and the Fair Labor Standards Act. 2021
(https://www.dol.gov/agencies/whd/flsa)

7 National  Archives: National Labor Relations Act (1935). (2021)
(https://www.archives.gov/milestone-documents/national-labor-relations-act)
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New Deal in the United States, introduced by President Franklin D. Roosevelt,
laid the foundation for a comprehensive welfare state through initiatives such
as Social Security, unemployment insurance, and public works programs.®

In Europe, the aftermath of World War Il marked a pivotal period in the
evolution of labour law and the transformation of the employee-employer
relationship. The devastation wrought by the war necessitated comprehensive
reconstruction efforts, leading many European countries to adopt progressive
labour policies as part of their post-war recovery strategies.® For instance, the
revival of welfare states across Western Europe introduced a range of social
protections for workers, including unemployment benefits, healthcare, and
pension schemes. These measures not only improved living standards but also
strengthened workers' bargaining power, setting the stage for more equitable
labour relations.*®

The welfare state, a cornerstone of modern societies, is a system in which the
government takes responsibility for the social and economic well-being of its
citizens. Rooted in social justice and equity notions, the welfare state has
undergone a complex evolution shaped by historical events, economic
ideologies, and societal demands.

The origins of the modern welfare state in Europe (Mainly Western Europe)
can be traced back to the late 19th and early 20th centuries, a period marked
by rapid industrialisation, urbanisation, and social upheaval.!* The rise of
industrial capitalism brought about profound economic transformations,
leading to widespread poverty, inequality, and social unrest.

In response, governments began implementing rudimentary social policies to
mitigate the harsh effects of industrialisation. These early interventions
included labour regulations, such as minimum wage laws and limits on
working hours, and rudimentary forms of social insurance, such as pensions
for the elderly and disabled.!?

8 Leonard KRIEGER: The Idea of the Welfare State in Europe and the United States. Journal of
the History of Ideas, 24(4). (1963): 553-568. (https://doi.org/10.2307/2707984)

® Tamas VONYO: Recovery and reconstruction: Europe after WWII. VOXEU. CEPR.org
(2019)

10 Frank NULLMEIER, Delia Gonzalez DE REUFELS, Herbert OBINGER: International Impacts on
Social Policy Short Histories in Global Perspective. Springer Nature Switzerland AG
(Palgrave Macmillan). (2022): 30-32 & 47-57

11 Kees VAN KERSBERGEN: The Welfare State in Europe. OpenMind BBVA. (2024)

12 Clare BAMBRA, Gopalakrishnan NETUVELI, & Terje A. EIKEMO: WELFARE STATE
REGIME LIFE COURSES: THE DEVELOPMENT OF WESTERN EUROPEAN
WELFARE STATE REGIMES AND AGE-RELATED PATTERNS OF EDUCATIONAL
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The 20th century (Described as the golden age of welfare states) witnessed a
significant expansion of the welfare state, driven by a combination of
progressive social movements, political reforms, and the aftermath of two
world wars.

The post-World War |1 era witnessed further expansion and consolidation of
the welfare state, particularly in Western Europe. The devastation of war and
the rise of social democratic movements led to the establishment of
comprehensive welfare systems characterised by universal healthcare, public
education, social security, and unemployment benefits. Countries such as
Sweden, Denmark, and the United Kingdom pioneered the development of
extensive welfare programs, embodying the principles of social solidarity and
collective responsibility.*®

However, the welfare state faced challenges in the latter half of the 20th
century, including economic stagnation, demographic changes, and ideological
shifts. The rise of neoliberalism in the 1980s ushered in a period of
retrenchment and austerity characterised by privatisation, deregulation, and
cuts to social spending. Governments in the United States and Western Europe
implemented neoliberal reforms to reduce the size and scope of the welfare
state, emphasising individual responsibility and market-driven solutions.*

In the 21st century, the welfare state continues to evolve in response to new
challenges and opportunities. Globalisation, technological innovation, and
demographic ageing present opportunities and challenges for welfare states
worldwide. The rise of populist movements and growing inequality have
renewed debates about the state's role in addressing social and economic
inequalities. Furthermore, the COVID-19 pandemic has underscored the
importance of robust social safety nets and public healthcare systems in
safeguarding public health and well-being.

Moreover, the European integration process further influenced the region's
labour law evolution. The creation of the European Union (EU) facilitated the
harmonisation of labour standards among member states, promoting a level

INEQUALITIES IN SELF-REPORTED HEALTH. International Journal of Health Services,
40(3). (2010): 399-420. (http://www.jstor.org/stable/45131345)

13 Clare BAMBRA, Gopalakrishnan NETUVELI, & Terje A. EIKEMO: WELFARE STATE
REGIME LIFE COURSES: THE DEVELOPMENT OF WESTERN EUROPEAN
WELFARE STATE REGIMES AND AGE-RELATED PATTERNS OF EDUCATIONAL
INEQUALITIES IN SELF-REPORTED HEALTH. International Journal of Health Services,
40(3). (2010): 399-420. (http://www.jstor.org/stable/45131345)

14 Basak Kus: Neoliberalism, Institutional Change and the Welfare State: The Case of Britain
and France. Sage Publications. (2006)
(https://journals.sagepub.com/doi/10.1177/0020715206070268)
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playing field for workers across borders. Landmark directives, such as the
Working Time Directive!® and the Equal Treatment Directivel®, established
minimum standards for working conditions and prohibited discrimination in
employment.

Additionally, the EU's emphasis on social cohesion and solidarity has spurred
initiatives to promote fair wages, collective bargaining, and worker
participation in decision-making processes, fostering a more cooperative and
inclusive model of the European employee-employer relationship.

2. Labour Law disparities on the global landscape

Across the globe, countries exhibit significant disparities in their internal
affairs and their laws and legislations; our main concern here is the disparities
in labour laws, possibly leading to unequal treatment and opportunities for
workers. While some nations boast comprehensive regulatory frameworks and
robust enforcement mechanisms, others struggle to provide adequate
protection and rights for their workforce. These inequalities in labour laws
contribute to a multitude of challenges, ranging from exploitation and unsafe
working conditions to limited access to social protection and discriminatory
practices. Understanding the extent of these disparities is crucial for addressing
systemic injustices and working towards a more equitable global labour
landscape.

The disparities in labour laws are particularly evident when examining
different regions. In developed countries like the United States, Canada, and
European nations, labour laws tend to be more comprehensive, offering robust
protections for workers regarding wages, working hours, healthcare, and
retirement benefits. Collective bargaining rights are often enshrined in law,
allowing workers to negotiate with employers for better wages and working
conditions.

In contrast, many developing countries struggle with weak enforcement of
labour laws, limited worker protections, and widespread exploitation. Factors
such as poverty, corruption, political instability, and lack of regulatory
infrastructure contribute to these disparities. In some cases, workers in
developing countries face hazardous working conditions, long hours, and low

15 European Commission: Employment, Social Affairs & Inclusion. (2024)
(https://ec.europa.eu/social/main.jsp?catld=706&langld=en&intPageld=205)

16 EU Monitor: establishing a general framework for equal treatment in employment and
occupation. (2000) (https://www.eumonitor.eu/9353000/1/j9vvik7mic3gyxp/vhckn6dfxvy3)
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wages, with little recourse for seeking redress; examples of this can be found
in Africa or parts of China.'’

Moreover, globalisation has further exacerbated disparities in labour laws by
facilitating the movement of capital and production across borders. In pursuit
of cheap labour and favourable regulatory environments, multinational
corporations often outsource manufacturing and production to countries with
lax labour laws. This practice, while driving economic growth in host
countries, can also perpetuate exploitation and undermine workers' rights.*®

2.1.Center-Periphery Model

To gain a clearer understanding of global dynamics, it is valuable to utilize the
Center-Periphery model, which elucidates the disparities among societies
worldwide and delineates how certain states wield greater economic,
technological, political, ... power than others, often leveraging this advantage
to exploit weaker nations for their own interests and gains.

At its core, the term "centres" refers to economically advanced regions,
typically urban or industrial hubs, which wield significant influence over
national or even global economies. In contrast, "peripheries™ denote areas that
are geographically, economically, or politically marginalised, often
characterised by lower levels of development and infrastructure. These
designations are not merely geographical; they encapsulate complex socio-
economic dynamics that shape the lives and livelihoods of millions.°

Center-periphery theory is a framework in social and economic geography that
explains the relationships between core areas, or centres, and peripheral areas,
or peripheries, within a larger system. The theory suggests that a core-
periphery structure exists in most societies and economies, with the core being
the dominant, prosperous, and highly developed centre and the periphery being
the less developed, marginalised, and subordinate regions.

17 David BARBOZA: In Chinese Factories, Lost Fingers and Low Pay. The New York Times.
(2008) (https://www.nytimes.com/2008/01/05/business/worldbusiness/05sweatshop.html)

18 Gay W. SEIDMAN: Regulation at Work: Globalization, Labor Rights, and Development.
Social Research, 79(4). (2012): 1023-1044. (http://www.jstor.org/stable/24385638)

19 Magdalena KLiMczuk-KocHAKSKA, Andrzej KLiMczuk: Core-Periphery Model, [in:] S.N.
Romaniuk, M. Thapa, P. Marton (eds.), The Palgrave Encyclopedia of Global Security Studies,
Palgrave Macmillan, Cham (2019): 1-8 (https://doi.org/10.1007/978-3-319-74336-3 320-1.)
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The theory suggests that the core-periphery relationship is maintained and
reinforced through a variety of mechanisms, including trade policies,
investment flows, and cultural practices. The core benefits from the
exploitation of the periphery, while the periphery is often subject to economic,
social, and political instability.?

Centers are described to be benefiting from peripheries in terms of economy
and impose control either directly or indirectly upon some peripheries in terms
of politics. This weak position of the peripheries and their constant need for
the centers for political guidance and economic aid led to a noticeable
difference in how the two societies were formed, affecting essential aspects
such as Human Rights, Labor Laws, and many other aspects.

Labour laws serve as the bedrock for ensuring equitable treatment, safe
working conditions, fair compensation, and avenues for grievance redressal for
workers.

However, the extent to which these laws are enforced and the protections they
afford can vary drastically between centres and peripheries. Central regions,
buoyed by economic prowess and political clout, often boast robust regulatory
frameworks and institutions that ostensibly safeguard labour rights.
Conversely, peripheral areas frequently grapple with lax enforcement,
loopholes, and systemic deficiencies that leave workers vulnerable to
exploitation and abuse.

The disparities in labour laws between centres and peripheries stem from a
myriad of interrelated factors. Historical legacies of colonisation, economic
exploitation, and resource extraction have left enduring imprints on the socio-
economic fabric of many peripheral regions. Weak governance structures,
corruption, and regulatory capture further exacerbate the disparities,
perpetuating a cycle of marginalisation and disenfranchisement-2

In this section, some reasons for these disparities will be presented and
discussed to enable us to judge the causes and effects that these disparities
implicate in reality.

2.2.Dominant Centers Vs. Needy Peripheries
e Access to Legal Resources:

20 Kendall MoYER: Periphery Role in the World Systems Theory. Medium. (2016)
2L LLucas RONCONI: Colonial history affects labor regulations. World Bank Blogs. (2015)
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Urban centres typically have more accessible legal resources compared to
peripheral areas. These resources include labour unions, legal aid services, and
government agencies dedicated to enforcing labour laws. Workers in urban
centres have greater access to information and assistance when it comes to
understanding their rights and seeking legal recourse in case of labour law
violations.

In contrast, one of the significant challenges faced by workers in peripheral
regions is the limited access to legal resources. Unlike urban centres, peripheral
areas often lack adequate legal aid services, labour unions, and government
agencies dedicated to enforcing labour laws. As a result, workers in peripheral
regions may struggle to understand their rights and navigate the legal system,
leaving them vulnerable to exploitation by employers.?

e Enforcement Mechanisms:

Stronger labour laws in urban centres often coincide with more robust
enforcement mechanisms.

Government agencies responsible for monitoring and enforcing labour
regulations tend to be more active and effective in urban areas due to higher
population densities and economic activities. As a result, employers in urban
centres are more likely to comply with labour laws to avoid penalties and legal
actions.

On the other hand, peripheral regions frequently experience challenges in
enforcing labour laws due to factors such as limited governmental resources,
sparse population densities, and remote geographical locations. As a result,
employers in these areas may flout labour regulations with impunity, knowing
that the chances of facing penalties or legal consequences are minimal.

The absence of effective enforcement mechanisms exacerbates the exploitation
of workers and perpetuates labour rights violations in peripheral regions.?

e Collective Bargaining Power:

Urban centres are hubs of economic activity and often have a higher
concentration of organised labour movements. Labour unions and collective
bargaining agreements play a significant role in negotiating better wages,
benefits, and working conditions for workers in urban areas. The collective

22 Lucas RoNcoNI: Enforcement of labor regulations in developing countries. 1ZA World of
Labor: 457. (2019) (Doi: 10.15185/izawol.457)

23 Robayet F. SYED: Labor standards, labor policy, and compliance mechanism: a case study
in Bangladesh. Labor History, 65(2). (2023): 256-272.
(https://doi.org/10.1080/0023656X.2023.2272124)
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bargaining power of workers in urban centres enables them to demand and
secure improvements in labour standards.

Quite the opposite, in peripheral regions, the prevalence of weak labor laws
often corresponds with lower rates of unionization and limited collective
bargaining power. Without strong representation, workers in peripheral areas
may struggle to negotiate fair wages, benefits, and working conditions, further
exacerbating disparities between urban and rural labor markets.?*

e Economic Opportunities and Mobility:

Stronger labor laws in urban centers contribute to creating a more conducive
environment for economic opportunities and upward mobility for workers.
Improved labor standards attract businesses and investment, leading to job
creation and higher wages in urban areas. Additionally, workers in urban
centers have better access to training and skill development programs,
enhancing their employability and career prospects.

Whereas, peripheral regions often face economic challenges such as limited
job opportunities, lower wages, and fewer avenues for skill development and
career advancement. Weaker labor laws may deter businesses from investing
in peripheral areas, leading to stagnation and economic decline. Consequently,
workers in peripheral regions may have fewer options for employment and face
heightened competition for scarce opportunities, exacerbating their
vulnerability to exploitation and precarious working conditions.?

e Social and Economic Justice:

Ensuring stronger labor laws in urban centers promotes social and economic
justice by reducing disparities in employment conditions and opportunities. By
protecting the rights of workers and promoting fair labor practices, urban
centers foster greater social cohesion and inclusivity.

The prevalence of weaker labor laws in peripheral regions perpetuates social
and economic injustices by reinforcing disparities in employment conditions
and opportunities. Workers in peripheral areas are more likely to experience
poverty, inequality, and social exclusion due to their limited access to decent
work and labor protections. Moreover, the absence of adequate labor

24 Quentin MATHYS: Beyond the Numbers: Exploring the Relationship Between Collective
Bargaining Coverage and Inequality. ILOSTAT. (2023)

% Autumn L. PAYTON, & Byungwon WoO: Attracting Investment: Governments’ Strategic
Role in Labor Rights Protection. International Studies Quarterly, 58(3). (2014): 462-474.
(http://www.jstor.org/stable/24014604)
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regulations undermines efforts to promote social cohesion and inclusive
economic growth in peripheral regions.

3. Real-Life Implications:

Disparities in labor laws between central and peripheral regions often result in
unequal treatment of workers and businesses. In central regions, where labor
laws are more robustly enforced and adhered to, workers enjoy better wages,
working conditions, and social protections. Meanwhile, in peripheral areas, lax
enforcement or absence of adequate labor laws may lead to exploitation, low
wages, and unsafe working conditions. This disparity creates an uneven
playing field for businesses, as those in central regions face higher labor costs
due to compliance with stringent regulations, while those in peripheral areas
may exploit lax regulations to minimize costs.

Moreover, these disparities can exacerbate economic inequality within and
between regions. Workers in peripheral areas, lacking adequate legal
protection, are often unable to negotiate fair wages or decent working
conditions, perpetuating a cycle of poverty and underdevelopment. This not
only hampers economic growth in peripheral regions but also widens the gap
between them and central regions, contributing to spatial inequalities and
regional disparities.

The globalized nature of modern economies means that disparities in labor
laws can have far-reaching ethical implications beyond national borders.
Companies based in central regions may exploit weak labor laws in peripheral
areas to lower production costs and maximize profits, perpetuating a race to
the bottom in terms of labor standards. This raises questions about corporate
responsibility and the ethical obligations of businesses operating in global
supply chains. Reports from countries in Southeast Asia and Africa highlight
instances of sweatshops and hazardous workplaces where labor laws are poorly
enforced or non-existent.?

The disparities in labor laws also have profound social implications, affecting
the well-being and dignity of workers. In peripheral areas, where labor laws
are weakly enforced or nonexistent, workers are vulnerable to various forms
of exploitation, including long working hours, child labor, and unsafe working
conditions. This not only undermines their physical and mental health but also
deprives them of basic rights and dignity.

% The Exchange: Africa’s Investment Gateway: Is Africa China’s sweatshop or America’s
trade nightmare? (2024) (https://theexchange.africa/industry-and-trade/africa-chinas-sweat-
shop-hub-cheap-labour/)
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Furthermore, the unequal treatment of workers based on geographical location
can fuel social unrest and discontent. Workers in peripheral areas may feel
marginalized and disenfranchised, leading to resentment and a sense of
injustice. This can manifest in labor strikes, protests, and social unrest, posing
challenges to social cohesion and stability.

Weak labor laws in peripheries often fail to protect workers from arbitrary
dismissal, lack of job security, and unfair treatment by employers, undermining
workers' rights and perpetuating a cycle of poverty and dependence on
exploitative employment practices. Additionally, the absence of robust labor
regulations makes it challenging for workers to seek recourse for grievances
or unjust treatment.

Disparities in labor laws exacerbate gender inequalities in the workforce,
particularly in peripheries, where women are disproportionately affected by
discriminatory practices such as lower wages, limited access to formal
employment, and lack of maternity benefits.?’

Moreover, disparities in labor laws contribute to structural inequalities that
perpetuate poverty and underdevelopment in peripheries as mentioned, further
fueling migration pressures.?® As economic opportunities remain scarce and
livelihoods are precarious, individuals and families may feel compelled to
undertake perilous journeys in search of a better future. The lack of equitable
access to employment and economic opportunities exacerbates social and
economic disparities within and between countries, fostering a cycle of
migration driven by desperation and the pursuit of livelihood security.
Addressing these disparities requires not only legal reforms and improved
labor standards but also holistic approaches that promote inclusive
development and address the root causes of migration.

From an ethical standpoint, the disparities in labor laws between centers and
peripheries raise fundamental questions about justice, fairness, and human
rights. All workers, regardless of their geographical location, deserve equal

27 Arianne Renan BARZzILAY: Discrimination without Discriminating: Learned Gender
Inequality in the Labor Market and Gig Economy. SSRN Electronic Journal. (2019)
(10.2139/s5rn.3426676)

2 Douglas S. Massey: Economic Development and International Migration in Comparative
Perspective.  Population and Development Review, 14(3). (1988): 383-413.
(https://doi.org/10.2307/1972195)
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protection under the law and should be entitled to fair wages, safe working
conditions, and social protections. The failure to ensure such rights in
peripheral areas not only violates basic principles of fairness and justice but
also perpetuates systems of exploitation and inequality.

4. Addressing the Issue

Legal reforms are crucial for governments in peripheries to strengthen labor
laws and enhance enforcement mechanisms, prioritizing initiatives such as
establishing minimum wage standards, implementing workplace safety
regulations, and safeguarding workers' rights to organize and collectively
bargain. International support from organizations like the International Labor
Organization (ILO) can aid in facilitating legal reforms and capacity-building
initiatives, providing technical assistance and guidance where needed.

Supply chain transparency has emerged as a critical issue in recent years, with
increasing calls for corporate accountability and ethical sourcing practices.
Efforts to promote fair labor standards across global supply chains have led to
initiatives such as the United Nations Guiding Principles on Business and
Human Rights and the International Labor Organization’s (ILO) Better Work
program.?®

However, achieving meaningful change requires collaboration among
governments, businesses, civil society, and international organizations.
Accompanying efforts to address disparities in labor laws, capacity-building
initiatives are essential to empower both workers and employers with the
knowledge of their rights and responsibilities. This involves providing
comprehensive training on labor rights, workplace safety, and conflict
resolution mechanisms.

Civil society organizations, alongside trade unions and other stakeholders, play
a pivotal role in raising awareness and advocating for the rights of workers in
the peripheries, ensuring their voices are heard and their needs addressed.

Furthermore, international initiatives aimed at promoting fair trade practices
can significantly contribute to mitigating disparities in labor laws. Certification
schemes like Fair Trade and the Ethical Trading Initiative (ETI) incentivize
companies to adhere to higher labor standards, promoting fair treatment,
decent wages, and safe working conditions throughout their supply chains.
Consumers also play a crucial role in supporting ethical brands and demanding
transparency in corporate practices, thus driving positive change in labor
standards. Platforms such as the United Nations Sustainable Development

2 International Labour Organization: Better Work Branch (BETTERWORK). (2007)
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Goals (SDGs) offer a framework for collective action towards achieving
decent work and economic growth globally. Through alignment of efforts and
sharing of best practices, stakeholders can leverage collective expertise and
resources to advance labor rights and promote inclusive development on a
global scale.

In conclusion, addressing disparities in labor laws is not only a matter of legal
reform but also a fundamental issue of social justice and human rights. By
advocating for fair labor standards, promoting ethical sourcing practices, and
empowering workers and employers with the knowledge of their rights and
responsibilities, we can strive toward a more equitable and inclusive global
labor landscape. Through collective action and collaboration, we can build a
future where all individuals, regardless of their geographical location, can
work and live with dignity and respect.
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THE FINANCIAL SITUATION OF EMPLOYEES IN SYRIA AND
HUNGARY UNDER THE LABOR LAW AND TAX LAW

Jafaar Sakkour*
Abstract:

This article presents a detailed analysis of the financial conditions of
employees in Syria and Hungary, with a focus on their labor and tax legislation.
It examines the legal definitions of employees and highlights the differences
in their rights and responsibilities as outlined by each country's legal system.
While Syria prioritizes suitable working conditions for its workers, Hungary
emphasizes equality and non-discrimination in the workplace.

The article also evaluates the benefits provided to employees, including social
security systems and income tax arrangements in both countries. By comparing
these aspects, the article suggests that Hungary's approach to labor and tax
legislation may offer greater financial security and stability for workers
compared to Syria. The analysis considers various factors such as the
comprehensiveness of benefits, the robustness of social security provisions,
and the efficiency of income tax systems in promoting the well-being of
employees.

Keywords: labor law, tax legislation, employees, Syria, Hungary, definitions,
rights, obligations, working conditions, equality, benefits, social security,
income tax.

Introduction:

The definition of an employee and the rights and obligations associated with
work vary depending on legal frameworks. In Syria, Law No. 17 of 2010
provides the basic structure for labor relations, defining employees as
individuals who work under the authority and supervision of the employer in
exchange for compensation. Conversely, the Hungarian Labor Code, governed
by Law No. 1 of 2012, defines employees as those who work under an
employment contract and are subject to labor laws, collective agreements, and
individual terms of employment. Both legal systems aim to protect workers'
rights and ensure fair treatment in the employment relationship.

These legal frameworks are based on provisions aimed at protecting workers'
rights and ensuring fair treatment. In Syria, workers benefit from regulations
that impose suitable working conditions, fair treatment, and opportunities for
professional development. Likewise, Hungarian labor laws emphasize the
importance of respecting the personal rights of employees and upholding the
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principles of equality. Workers are entitled to immediate wages, with
additional benefits such as sick leave and maternity leave provided by law.

Moreover, both countries have established mechanisms to regulate income tax,
with different approaches to taxing different sources of income. In Syria, the
income tax includes specific taxes on income, classified according to its
source, while Hungary adopts a unified tax system, imposing a single tax on
total income.

This article examines the impact of labor legislation on the financial situation
of workers in Syria and Hungary and explores the benefits provided to workers
and existing social security systems. By comparing these aspects, we aim to
assess the overall environment for workers in each country and ascertain which
one provides better support and financial security. In addition, we analyze the
income tax systems in Syria and Hungary, highlighting the differences and
their implications for employees. Through this comparative analysis, we seek
to illustrate the broader impact of labor laws on worker well-being and
economic stability.

1. An overview of the status of employees in the labor codes in Syrian
and Hungary:
1.1. The definition of employee:

The definition of an employee is outlined in two laws. In Syria, Law No. 17 of
2010 is considered the basic system for workers in the country. Under this law,
an employee is defined as any natural person who works for an employer in
exchange for a wage of any kind and under their authority and supervision. An
employer is any natural or legal person who employs one or more workers in
exchange for a wage of any kind. In Hungary, Law No. 1 of 2012 is the basic
labor law, and it defines a worker as any natural person who performs work
based on an employment contract. The employment relationship due to this
law is subject to the labor law, collective bargaining agreements, and
employment contracts concluded between individual employees and the
employer.?

Some argue that, in Hungary, the definition of an employee could be expanded
to include atypical employment relationships that are not currently covered by
traditional employment contracts. This will include recognizing and regulating

* PhD student at Deak Ferenc Doctoral School of Law and Political Sciences, University of
Miskolc, Jafar.jft.5610@hotmail.com; Supervisors: Dr Zoltan Varga, Associate professor,
PhD.
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2023#:~:text=Under%20Hungarian%20law%2C%20an%20employee,individual%20employ
ees%20and%20the%20employer.(2024.03.20).
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atypical employment relationships such as fixed-term work, telework, and self-
employment within the framework of labor law. This would ensure that
workers in these arrangements receive protections such as wages, maternity
leave, sick leave, paid leave, severance pay, and protection from termination.?

Under both laws, workers enjoy multiple rights, in Syria the most important of
which is the provision of work conditions, precautions, and environment
stipulated in this law, the decisions implementing it, and the collective labor
agreements related to their work. Employers are required to distribute and
direct workers in a manner that is commensurate with their academic and
practical qualifications and competence and in the interest of the work. It is not
permissible to change the worker's profession to another profession that does
not suit their qualifications and abilities except with their consent.

Employers must develop training programs to prepare the cadres required by
the work plan and provide the necessary facilities to the workers as much as
possible to develop their professional, artistic, and cultural levels. They must
also provide appropriate means of transportation to transport workers to
workplaces that are not accessible by public transportation unless they agree
to grant compensation as a transportation allowance to the worker. Employers
must refrain from insulting the worker’s person and dignity.

Employers must establish and maintain public and private records that show
the terms and conditions of workers’ service according to the terms and
conditions it specified. They must inform workers of all working conditions
and display them in a visible place when they are issued. Employers must
involve workers or their representatives in discussing matters that lead to
developing work and increasing production and dealing with their affairs
through the meetings they call for.

Employers must give the worker a certificate upon completion of work stating
the date they started work, the contract expiration date, and the type of work
they performed. The worker may request that any data be added to this
certificate, and the employer must respond to the request as long as the
information requested to be added matches the truth. Employers must also give
the worker a clearance certificate at the end of the employment contract,
provided that the worker has fulfilled all of their obligations towards the
employer. The employer is prohibited from demanding any amount from the

2 Bernadett Szekeres: Reflections on the employee-like persons and on there (non-)regulation
in Hungary, In: Kékesi, Tamas (szerk.) MultiScience - XXXIII. Microcad International
Multidisciplinary Scientific Conference, Miskolc, 1-5.
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worker after granting them this certificate unless this claim is based on the
occurrence of a material error in the certificate itself.

In Hungary, the legislator focused on respecting the personal rights of parties
that fall within the scope of this law and strict adherence to the principle of
equal treatment. In Hungary, the legislator focused on respecting the personal
rights of parties falling within the scope of this law and strict adherence to the
principles of equal treatment, non-discrimination and preference, and
reasonable settlements, which are implemented more strictly than private law.
These principles aim to ensure equal treatment for employees with protected
characteristics such as gender, age, race, religion, political belief, or disability.

But labor code imposes restrictions on contractual freedom to protect
vulnerable employees, such as people with disabilities. This includes
warranties regarding working hours, rest periods, wages, termination, and
liability for damages.*

1.2. Wages:

As for remuneration, under the Hungarian Labor Code, law officers are entitled
to a salary. As a general rule, unless otherwise agreed by the parties or
stipulated in the labor regulations, the salary must be paid, at the latest, by the
tenth day of the month following the month in question. The employee may
receive a fixed salary (for example, monthly or weekly)., which is not linked
to his performance or the company’s performance. The employee’s salary may
also be linked to his performance, and the employer may grant the employee a
bonus (bonus) in addition to his salary. A bonus is usually given in addition to
the fixed salary,® In Syria, there is a National Committee that is responsible for
determining the general minimum wage for workers who are covered by the
provisions of the law. The committee considers various economic factors such
as economic crises, currency depreciation, exchange rate, purchasing power,
general price level, and other relevant variables while carrying out its mission.
The wage can either be determined through an individual employment
contract, collective labor agreement, or the basic system of work in the
establishment. However, if the wage is not determined through any of these

3 Law No. 17 of 2010, Art 52.

4 Nora Jakab: Systemic thinking about employee ownership, LEGAL BULLETIN 2 (2018),
183-184.
5 https://ceelegalmatters.com/employment-2023/employment-hungary-
2023#:~:text=Under%20Hungarian%20law%2C%20an%20employee,individual%20employ
ees%20and%20the%20employer, (2024.03.21).
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methods, the worker is entitled to the minimum wage of the relevant profession
or craft.®

1.3. Working hours and contract termination:

In Syria, a worker may not actually be employed for more than eight hours a
day, or 48 hours a week, with the exception of periods designated for eating
and rest. Work in the facility must be organized so that each worker receives a
weekly rest of no less than twenty-four continuous hours, with full pay
thereafter. A maximum of six continuous working days. The worker is also
entitled to an annual leave of fourteen working days with full pay for those
who have spent a full year in service and whose period of service has not
exceeded five years. As for termination, the employer may terminate the fixed-
term employment contract at any time during its validity period, provided that
the worker is paid his wages for the remaining period of the contract. The
worker may also terminate the aforementioned contract at any time, provided
that he notifies the employer in writing two months before the date specified
for termination. If this period is not observed, the worker must pay
compensation to the employer equivalent to his wage for the notice period or
the remaining part thereof.’

In Hungary, the daily working time in full-time jobs is eight hours (normal
daily working time).

Upon agreement between the parties, the daily working time in full-time
positions may be increased to no more than twelve hours per day for
employees. Work is scheduled for five days a week, from Monday to Friday,
and the employee's scheduled daily work time may not be less. about four
hours, Except for part-time work. The employee may also work standby
positions.

According to the Labor Code, in Hungary, employment may be terminated by
a) mutual consent b) notice of termination, or ¢) notice of termination with
immediate effect which can be exercised within 15 days of discovery of
information requiring termination or in case of commission of a criminal
offense until the limitation period for criminal liability. If the
employer/employee fails to respect the deadline specified above, the
termination of employment will be considered unlawful.®

6 Law No. 17 of 2010, Art 69-76.

7 Law No. 17 of 2010, Art 46-50-155.

8 Basic labor code No. 1 of 2012, Sec 92-97.

9 https://boundlesshgq.com/quides/hungary/end-of-
employment/#:~:text=According%20t0%20the%20L abour%20Code%2C%20the%20right%
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2. The Influence of Labor Legislation on employees Financial Status:

To address this issue, we need to consider multiple factors, including the
benefits offered to workers in both countries and the social security system.

In Syria, the government has established various financial benefits for workers.
One of the most important benefits is that there is no fixed minimum wage for
workers. Instead, a specialized committee determines the wage based on the
worker's qualifications and experience.

Moreover, the Syrian government recognizes the significance of work in
driving production and improving working conditions. Therefore, workers are
entitled to receive a periodic wage increase every two years, proportional to
the percentage specified in the employment contract or bylaws.'® In addition,
the law mandates that employers pay workers their regular hourly wage for
overtime hours worked, along with an additional 25% for daytime hours and
50% for night work.

Among the advantages stipulated by the legislator are:

e Providing health care in accordance with the conditions stipulated in
this law.

e Providing a meal to workers whose circumstances and the nature of
their work require providing this meal to them.

e Register all its employees in social insurance according to the rules.

In accordance with the legislation of the International Labor Organization, the
Syrian legislator has drafted new social security legislation that is consistent
with international labor standards. The most important aspect of social security
for workers is developing and improving the level of social protection and
preserving the safety of workers by obliging establishments to provide
occupational safety and health requirements and conditions and their tools at
work sites. And impose penalties on establishments that violate this order.?

In Hungary, labor laws and regulations provide various financial benefits to
support employees and their families. These benefits consist of statutory
entitlements and additional perks offered by employers to attract and retain
talent.

200f%20termination%20with,0f%20limitation%20for%20criminal%20liability,
(2024.03.21).

10 Muhannad Nouh: Administrative Law 2, Virtual University, Damasus, 2018, 40.
1 Law No. 17 of 2010, Art 93.

12 https://www.almamlakatv.com/news/77589-,(2024.03.22).
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There are legal benefits that employers must provide to their employees, such
as sickness benefits, maternity and paternity leave, and child care benefits.
Additionally, many Hungarian employers offer extra perks and benefits to
improve the financial well-being of their employees. Some of these benefits
may include healthcare, retirement plans, and transportation subsidies or
transportation provided by the company to reduce the financial burden of travel
expenses for employees.™

Furthermore, there are five main branches of social security. Pensions and
health services, including the statutory work accident system, fall under the
social insurance scheme. The revenues for social insurance come from
compulsory health insurance, contributions, and taxes. Both workers and
employers are required to pay health care insurance contributions. The
contribution rate is 7% of workers' total wages. The remaining three branches
of social security are unemployment insurance. The unemployment benefits
system includes both positive and negative benefits. For job seekers, negative
benefits include information about employment and the labor market, career
guidance and advice, local employment advice and job offers, and the family
allowance scheme which includes child home care allowance, child-rearing
support, maternity grant, pregnancy and childbirth benefit, child care fees, and
the social assistance system.

Overall, Hungary's comprehensive approach to supporting workers through
labor laws, financial benefits, and social security systems suggests that it may
offer a better environment for workers in terms of financial security and well-
being compared to Syria, and also that in terms of financial support for workers
and their families, Hungary may be considered a better option.

3. Income taxes applicable to employees in Syria and Hungary:

When comparing the basic income laws of Syria and Hungary, it's evident that
they employ different tax systems. In Syria, Law No. 24 of 2003 utilizes
specific taxes on income, which involves categorizing incomes based on their
sources. Each income source is then subjected to an independent specific tax,
each with its own base and rate.®®

In contrast, Hungary's Act CXVII of 1995 outlines a different approach. It
categorizes income subject to tax into two groups: those aggregated and taxed
together, such as income from self-employment activities, and those taxed
separately, like capital gains and income from entrepreneurship, private

13 https://www.skuad.io/employment-laws/hungary, (2024.03.22).

4 European Commission: Your social security rights in Hungary, European Union, 2013.

15 Al-Jalilati Muhammad: The Syrian Tax System and its Reform Trends.
IIwww.mafhoum.com/syr/articles/jlaylati/jlaylati.htm , (2024.03.22).
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income, and income from real estate or movable property sales. The Hungarian
legislature adopts a unified tax system, where the net income from all sources
is aggregated, and a single tax is imposed on the total income without
differentiation based on its nature or origin. This system follows unified
verification and collection procedures, with adjustments made to
accommodate the personal circumstances of the taxpayer.*°

Below | will explain the two most important income taxes imposed on
employees in the two countries:

3.1. Income from Self-Employment and Non-Self-Employment
Activities in Hungary:

Regarding Income from Self-Employment in Hungary:

After reviewing the 1995 law, it seems that the definition of self-employment
lacks clarity and precision. The law specifically outlines the activities that are
subject to taxation, which include:

1. Entrepreneurial Withdrawal from Self-Employed Workers
2. Primary Farmer Income

3. Owner Activity (excluding municipalities)

4. Duties of Elected Auditors

5. European Parliament Membership

6. Local Advisory Roles

7. Agency Relationships (Commission Fees)

8. Income from Intellectual Activities conducted outside of an employment
context.

And non-independent activities encompass any activities that result in
individual income and do not fall within the scope of non-independent
activities. Examples include individual entrepreneurship, private practices,
lessors, elected auditors, movable and immovable utilities, standing crop sales,
and entrepreneurship.’

Income from Activities Other than Self-Employment:

16 https://www.investopedia.com/terms/i/incometax.asp , (2024.03.23).

17 Act CXVII of 1995 on the Income Tax of Individuals, Sec 1, chapter V1.
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Income from activities other than self-employment notably includes
employment relationships or public works (governed by employment
contracts), personal contributions of individual partnership members, CEO
income, duties of legally elected officials, work by non-self-employed
individuals under international treaties, adoptive parenting activities,
parliamentary membership roles, citizenship advocacy activities, and the status
of state-resident project workers.*®

3.2. taxation on Profits from Industrial, Commercial, and Non-
Commercial Professions and Crafts in Syria:

This tax framework applies to profits generated through endeavors where both
labor and capital contribute, without differentiating based on their respective
shares. This tax is similar to the income tax resulting from self-employment in
Hungary and encompasses any activity that yields income for the individual,
excluding non-independent activities. In the Syrian Arab Republic, income tax
is considered a general levy that supersedes specific taxes. As outlined in
Article 2, it applies to income sources not subject to alternative taxation
methods. This is achieved through two approaches: the real profits method
(real profits tax) and the lump sum income method (lump income tax).*®

Real Profits Tax:

Real profits tax is levied on profits derived from commercial, industrial, and
non-commercial professions and crafts, as well as all other commercial
activities. It also extends to other income sources not subject to alternative
income taxes.

Lump Sum Income Tax:

The lump sum income tax applies to individuals engaged in trade or industrial
professions, irrespective of commercial or non-commercial operations. This
tax encompasses a diverse array of taxpayers across various geographical
areas. The calculation is based on the taxpayer's net annual profits, determined
by a classification committee appointed by the Minister of Finance.
Approximately 300 items, including craft interests and remunerations from
professions such as legal, medical, hospitality, and tourism services, are
subject to this tax.

3.3. Collecting income tax and tax deductions:

In Hungary, collecting taxes involves several steps. First, determine whether
income qualifies as taxable based on self-assessment, taking into account any

18 Act CXVII of 1995 on the Income Tax of Individuals, Sec 24, chapter V1.
19 Income Tax Law No. 24 of 2003, Para2.
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exemptions. If it is taxable, proceed to the next step, which is deciding whether
to treat the entities as consolidated or separate taxpayers. If they are separate,
the entities remain independent.

For consolidated income, classify it as non-self-employed, self-employed, or
other, and then calculate the taxable income based on specific criteria. For non-
self-employed, use gross income; for self-employed, take 90% of income or
subtract costs; for other categories, use all income. Combining income from
different sources forms a single tax base, known as “consolidated income,”
which is then taxed at 15%.%

In Syria, the process of collecting tax is different. For real profits tax, the
taxpayer estimates their tax base, while for lump sum income tax, the financial
administration estimates the tax base. As for salaries and wages tax, the tax is
deducted at the source, with the concerned authorities deducting the tax when
paying salaries at a progressive rate between 5% and 22%, depending on the
bracket.?!

In Hungary, employees are eligible for various tax deductions including:
1. Discount for mothers with four or more children.

2. Discount for young people under 25 years of age.

3. Discount for mothers under 30 years old.

4. Personal discount.

5. First marriage discount.

6. Family discount.??

In Syria, tax deductions are few, but on the whole, they are ineffective and
unfair, such as for ambassadors accredited to the Syrian Arab Republic and
other members of the political corps, consuls, and military personnel affiliated
with the armed forces, members of the Internal Security Forces, firefighters,
and retirement pensions and compensation.

4. Evaluating the effectiveness of labour and tax laws in protecting
the rights and interests of employees in both countries:

20 https://www.state.gov/reports/2017-investment-climate-statements/hungary/,(2024.03.24).
2L Income Tax Law No. 24 of 2003, Art 16-27.
22 https://helpersfinance.hu/tax-benefits-in-hungary/,(2024.03.25).
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In Syria, the legal framework prioritizes workers' rights, including provisions
for fair treatment, workplace conditions, and dignity preservation. The
minimum wage is not fixed, allowing for flexible wage determination based
on individual qualifications and experience. Moreover, workers benefit from
periodic wage increases and overtime pay regulations, ensuring financial
stability. The government has shown its commitment to social security by
enacting legislation aligned with international standards, emphasizing worker
safety and well-being.

Hungary's labor laws offer comprehensive support to employees, including
statutory entitlements and employer-provided benefits. Sickness benefits,
parental leave, and childcare provisions ensure financial security for workers
and their families. Additionally, various social security initiatives, such as
healthcare, retirement plans, and unemployment insurance, provide a robust
safety net for workers.

In terms of income taxation, Syria has a specific tax system, while Hungary
adopts a unified approach. Syria's tax laws categorize income sources and
apply specific taxes, ensuring equitable taxation across different activities. On
the other hand, Hungary's unified tax system simplifies the process by
aggregating income from all sources and applying a single tax rate, promoting
efficiency and fairness in taxation.

In conclusion, both Syria and Hungary have implemented labor and tax laws
to protect employee rights and interests. However, Hungary's comprehensive
support system and unified tax approach suggest greater effectiveness in
promoting financial security and well-being for workers compared to Syria.

Conclusion:

In conclusion, the examination of labor laws and income tax systems in Syria
and Hungary illuminates profound variations in the extent of protection and
assistance afforded to the workforce. While both nations prioritize the well-
being of employees and the preservation of their rights, Hungary's approach
stands out for its comprehensiveness and effectiveness. By embracing a
multifaceted strategy that encompasses statutory entitlements, extensive social
security benefits, and the implementation of a unified tax system, Hungary
demonstrates a concerted effort to cultivate a favorable environment for
workers. These robust measures not only ensure adequate support for
employees but also contribute to greater financial security and stability within
the labor market. Consequently, Hungary emerges as a preferred destination
for individuals seeking not only employment opportunities but also enhanced
safeguards and equitable treatment in their professional pursuits.
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A MUNKAVEDELEM AKTUALIS KERDESEI
MAGYARORSZAGON

Racz Zoltan*

A munkavédelemre vonatkoz6 magyarorszagi szabalyozéas tobb, mint huisz
éves. Az utdbbi években egy atfogd munkavédelmi jogi reform helyett csak
bizonyos kérdésekben tortént modositas, melyek koziil a legutobbiak szinte
kifejezetten a munkaltatok érdekeit szolgaljak.

Kulcsszavak:  munkavédelem, munkavédelmi oktatds, foglalkozas-
egészségligy, munkavédelem nemzeti politikéja

Hungarian regulations on labor protection are more than twenty years old. In
recent years, instead of a comprehensive labor protection law reform, only
certain issues have been amended the latter of which almost exclusively serve
the interests of employers.

Keywords: work protection, OSH education, occupational health, national
policy of labour protection

. A munkavédelem nemzetkozi és nemzeti jogi szabalyai

Jelen tanulmany az Mvt. legutdbbi id6ben bekdvetkezett valtozasait mutatja
be és elemzi, valamint a kormany altal elfogadott Munkavédelem Nemzeti
Politikdjat.

A munkavédelem a nemzetkdzi szintéren is jogi szabalyozast nyert, ezek
kozott kiemelést érdemel a munkavallalok biztonsagarol, egészségérdl és a
munkakornyezetrél  szolo  155. sz. ILO egyezmény (amelyet
Magyarorszagon a 2000. évi LV. térvénnyel fogadtak el), valamint a
munkavédelemrél szolé 187. sz. ILO keretegyezmény ¢€s az ehhez
kapcsoléddo ILO 197. sz. ajanlas. Az Europai Unid legfontosabb
munkavédelmi dokumentuma a 89/391/EGK iranyelv?, amely alapjat
képezi tobb specialis munkavédelmi irdnyelvnek (a teljesség igénye nélkiil:

* PhD, egyetemi docens, Miskolci Egyetem Allam- és Jogtudomanyi kar, Agrar- és Munkajogi
tanszék

2KARTYAS Gabor: 30 éve hatalyos a munkavédelmi keret iranyelv Tustum Aequum Salutare
X1X. 2023. 2. 73-74.0.
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2009/104/EK iranyelv a munkavallalok altal a munkéjuk soran hasznalt
munkaeszk6zok biztonsagi és egészségvédelmi
minimumkovetelményeirél). Az Eurdpai Unid Iényeges ¢és aktualis
dokumentuma a 2021-2027. kozotti id6szakra elfogadott munkahelyi
biztonsagi és egészségvédelmi stratégiai keret.

A nemzeti szabélyozas é1én az Alaptorvény XX. cikke all, amely szerint:
,»1) Mindenkinek joga van a testi és lelki egészséghez.

(2) Az (1) bekezdés szerinti jog érvényesiilését Magyarorszag genetikailag
modositott  €lolényektd]l mentes mezdgazdasaggal, az egészséges
élelmiszerekhez és az ivovizhez valdo hozzaférés biztositasaval, a
munkavédelem és az egészségiigyi ellatds megszervezésével, a sportolds és
a rendszeres testedzés tamogatasaval, valamint a kornyezet védelmének
biztositasaval segiti eld.”

A munkavédelmi szabalyozas legfobb rendelkezése a 31 éve hatalyban levo
1993. évi XCIII. torvény (Mvt.), valamint a végrehajtasara szolgal6 5/1993.
(XILI.26.) MiiM rendelet. Sokat elarul, mennyire fontos a kormanyzat
szamara a munkavédelem kérdése, igaz, hogy rengeteg modositassal, de
még mindig ez a jogszabaly van hatalyban a rendszervaltas utan elfogadott
munkajogi targyu torvények koziil (azéta a Munka Torvénykonyve, a
munkaiigyi-feliigyeleti torvény is valtozott, egyediil a munkanélkiiliek
ellatasarol szolo torvény helyzete hasonlo az Mvt.-hez. A fentebb emlitett
EU stratégiai kerethez kapcsoléddan fogadta el a kormany a 2024-2027.
kozotti idészakra sz0l6 Munkavédelem Nemzeti Politikajat.

Il. Az Mvt. 2022. évi modositasa

Az Mvt.-t modositotta a foglalkoztatasi targyll torvények modositasarol szolod
2022. évi LXXIV. tv. (Tv. méd. 2.). Ezen térvény szamos ponton €rintette az
Muvt. eldirdsait, amelyeket olyan csoportositadsban ismertetiink, hogy melyik
valtozas milyen idOponttol 1€p hatalyba, hiszen nem minden rendelkezésnek
2023. januar 1-tdl kezdddik a hatalya, a Tv. mod. 2. 255.§ (1)-(5) bekezdései
szakaszos hatalyba Iépést alkalmaznak.

11.1. A 2023-t61 hatdlyba [épé rendelkezések®:

11.1.1. A mentési terv

A mentési terv elkészitése munkavédelmi szaktevékenységnek mindsiil.
Korabban a rendellenes koriilmények kezelésérél szold6 mentési terv
elkészitésében a munkavédelmi szakember csak kozremiikodott, sok esetben
csak akkor dertiilt ki, hogy a mentési tervet nem dolgoztak ki megfelelden, az

Shttp://www.vdsz.hu/hirek/6/valtozasok varhatok a munkavedelmi_torvenyben/1455/
2023.10.17.
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adott munkahelyre specifikusan, amikor mar bekovetkezett a baleset, vagy a
mentésre okot add korilmény. Ezért volt indokolt a mentési terv
szaktevékenységgé torténd atmindsitése, ezzel biztositva a mentési terv
elkészitésének szakszeriiségét.

11.1.2. Oktatasi tematika

Az oktatasi tematika elkészitése munkabiztonsadgi €s munkaegészségiigyi
szaktevékenységnek mindsiil.

A munkabalesetek nagy szazaléka a munkavédelmi ismeretek hidnya miatt
kovetkezik be. A munkavédelmi oktatasi tematika megfeleld elkészitése olyan
szakmai tudast és tapasztalatot igényel, melyet sziikséges szaktevékenységnek
mindsiteni.

11.1.3. Az adatvédelmi szabalyoknak valo megfeleloség

A GDPR rendeletnek megfeleldség tobb jogszabalyi pontba bekeriilt: biologiai
tényezok, épitési munkahelyek, tulnyomésos 1égtérben végzett munka, éles,
hegyes eszk0zok hasznalata, munkabaleseti nyilvantartés, fokozott expozicids
esetek nyilvantartasa, azbeszt kapcsan rendeleti szintrdl torvényi szintre kertil
az adatvédelmi szabdlyozdsok vonatkozasdban (bejelentés, célok, adatok
Orzésének ideje). Ezen jogszabalyi rendelkezések alapja a munkavédelmi
keretiranyelv alapjan elfogadott, jelen tanulmény I. pontjdban mar emlitett
specialis iranyelvek.

11.1.4. Munkavédelmi képviselok képzése

Az eddigi rendelkezések alapjan a munkaveédelmi képviseldk szakmai képzés
keretében torténd oktatdsa 2023. januar 1-t8l problémakat okozna, ugyanis
2022. december 31-an lejart az az atmeneti idészak, amikor a képzést még
felnottképzési tevékenység keretében meg lehetett tartani. A moddositassal a
munkavédelmi képviselok képzése visszakeriil a feln6ttképzésrél szolo
torvény hatalya ala, és ezzel jogszabély alapjan szervezett képzés lesz, ami
altal biztosithatd a munkavédelmi képviseldk megfeleld képzése. Annak
érdekében, hogy a munkavédelmi képviseld az érdekegyeztetéssel kapcsolatos
tevékenységét el tudja latni, megvalasztdsat kovetd hat honapon beliil
képzésen kell részt vennie, amely csak rendes munkaiddben torténhet. Ennek
koltséger a munkaltatot terhelik. A  munkavédelmi képviselonek
megvalasztasat kovetd hat honapon beliil el kell végeznie a legalabb 16
oraszamu alapképzést. A munkavédelmi képviselonek az alapképzést
kovetden, valamint Ujravalasztisa esetén ¢évente legalabb 8  Ords
tovabbképzésben kell részt vennie.
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11.2. A 2023. aprilis 22-ét6l hatalyos valtozas:

A vonatkozé EGK iranyelv alapjan az EK-tipustanusitvanyok ezen idéponttol
kezd6édéen nem érvényesek, ezért a Mvt.-nek azon szabdlya, hogy ,,Egyéni
védoeszkozt forgalomba hozni €és hasznalatba venni akkor szabad, ha
rendelkezik EU-megfeleléségi nyilatkozattal ¢és sziikség esetén EU-
tipusvizsgalati tanusitvannyal.” mar nem hatalyos.

11.3. A 2024. januar 1-jétol hatalyos modositas:

A munkaegészségiligyi szakteriiletet is érint6 orvoshianyt figyelembe véve, a
Mod. tv. 2. megteremti annak a lehetdségét, hogy bizonyos, jogszabalyban
meghatarozott munkaegészségiigyi feladatokat szakmai, de nem orvosi
szakképesitéssel is el lehessen latni. Az elmult évtizedek hatosagi tapasztalatai
alapjan a szaktevékenységek nagy részét foglalkozas-egészségiigyi orvosok
egyaltalan nem lattak el. A jelentds hazai orvoshiany miatt kdozegészségiigyi-
jarvanytigyi ellendr ¢és felligyeld szakképzettségli személy is ellathatja ezen
tevékenységet az orvos utasitdsai alapjan.*

11.2.1. Egyéni védobeszkoz juttatasanak rendje

Az egyéni véddeszkoz juttatdsdnak belsd rendjét a munkaltatdé irdsban
hatdrozza meg. E feladat ellatdsa munkabiztonsagi és munkaegészségiigyi
szaktevékenységnek mindsiil. A munkaegészségiigyi feladatokat a
foglalkozas-egészségiigyi alapszolgaltatast biztositd szolgalat orvosanak
jovahagyasaval kozegészségligyi-jarvanyiigyi ellendri vagy feliigyeldi, vagy
népegészségiigyi ellendri vagy feliigyeldi szakképzettséggel rendelkezd
személy is ellathatja.

11.3. A 2024. aprilis 1-jetol hatalyos

A 2022/431/EK iranyelv implementacidja miatt modositani kellett a rakkeltd
¢s a reprodukciot karositd anyagok nyilvantartdsarol szold szabalyokat és
eléirja a munkaltatd bejelentési kotelezettségét a fenti anyagok
vonatkozasaban.

I1.4. A 2026. januar 1-jétol hatalyos

42022. évi LXXIV. tv. miniszteri indokolasa 19. §
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A leginkabb veszélyes (I. veszélyességi osztalyba sorolt, 50 f6 feletti)
munkahelyen csak felséfokii munkavédelmi szakképzettséggel lehet
kockazatértékelést késziteni 2026-tl. °:

I1l. Az Mvt. legtijabb valtozasa

111 1. A munkavédelmi oktatads kérdéskore

2023. szeptember 18-an benyujtotta T/5249 szam alatt az allam miikodésének
tovabbi egyszerlsitésérol sz6lo torvényjavaslatat. Ennek értelmében
egyrészrol az Mvt-be 55.§ (2a) bekezdéssel bekeriil az alabbi szoveg:

»(2a) A foglalkoztataspolitikaért felelds miniszter rendeletében meghatarozott
tevékenységek, munkakorok, allashelyek esetében az (1) bekezdés a) és b)
pontja szerinti oktatas a miniszter altal kozzétett altalanos oktatdsi tematikanak
a munkavallald részére torténd atadasaval is teljesithetd. Az atadas
megtorténhet az oktatasi tematikdnak a munkavallaldé szdmara elérhetd belsd
elektronikus haldzaton torténd kozzététellel is.”. Ezzel egyidejileg kiegésziil
az Mvt. 88.§ (4) bekezdés a) pontja azzal, hogy ,Felhatalmazast kap a
foglalkoztataspolitikaért felelés miniszter, hogy

a) rendeletben hatidrozza meg)

»ag) a munkavédelmi oktatdsnak megfeleld altalanos oktatasi tematika
atadasanak és az alkalmazhatosag feltételeinek;

ah) az altalanos oktatasi tematika”

(részletes szabalyait;)”. Végezetiil mdédosul az Mvt. 54.§ (7) bekezdés a) pontja
¢s 60.§ (1) bekezdés nyitdészovege az alabbiakkal:

»2) 54. § (7) bekezdés a) pontjadban az ,,a sziikséges” szovegrész helyébe a ,,—
ha torvény eltéréen nem rendelkezik — a szlikséges™ szoveg,

b) 60. § (1) bekezdés nyitd szovegrészében az ,,a munkavédelmi oktatdsnak”
szovegrész helyébe a ,,valamint — ha torvény eltérden nem rendelkezik — a
munkavédelmi oktatasnak™ szoveg

1ép”. A térvénymoddositas Iényege, hogy a munkavallalot nem kell részletekbe
mend munkavédelmi oktatasban részesiteni, helyette elég egy (a
gazdasagfejlesztési miniszter altal meghatarozott tartalmu) altalanos jellegii
tajékoztatot adni részére. A 6/2024. (I1.8.) NGM rendelet részletezte, hogy
mely munkatevékenységek esetében enyhitette a jogalkoté a munkavédelmi
oktatasra vonatkozo kotelezettség teljesitését (a képernyd eldtti munkavégzés,
illetve a tivmunkavégzés eseteire vonatkozik a rendelet hatalya).

® https://menedzserpraxis.hu/impresszum.php Récz Krisztian: Mér idén szamos viéltozas 1ép
¢életbe a munkavédelem teriiletén Jogkovetd 2023.02.13.
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A torvényjavaslat hire nagy felzadulast valtott ki a kdzvéleményben®, a
szakszervezetek egyrészt kifogasoltdk, hogy velik nem egyeztettek errdl a
torvényjavaslatrol, masrészr6l a munkabalesetek szamara figyelemmel,
nehezményezték a munkaltatoknak a munkabalesetekért valo felelésségének a
csokkenését. Az Innovacios és Technologiai Minisztérium adatbéazisa alapjan
az elmult 5 évre nézve elmondhatd, hogy az Osszes munkabaleset szama a
2020-as COVID ¢év bekovetkezéséig novekedett — abban az évben
értelemszertien csokkent — ez utobbi év ota viszont a ra kovetkezendd évben
novekedést mutatott. Ez az 0j szabaly ellentétes az Mvt. alapelveivel és a
nemzetkdzi normakkal.

Osszes munkabaleset
Magyarorszagon az elmult
5 évben

30000 23738 24055 5,500 21591 21273

20000 I I I I I
10000

2018 2019 2020 2021 2022

Halalos munkabalesetek
Magyarorszagon az elmult

5 évben

100 79 83 64 84 68

AP 101

2018 2019 2020 2021 2022

Allaspontunk szerint a torvényjavaslatban irt szabalyozas alkotmanyellenes,
belelitkozik az Alaptorvény XX. cikkébe, illetve ellentétes a Magyarorszag
altal is elfogadott nemzetkdzi normakkal. A keretiranyelv 12. cikke értelmében

8 HVG Online Eletveszélyes kovetkezményekkel jaro torvénymodositasra késziil a kormény
2023. augusztus 15. https://www.economx.hu/belfold/torvenymodositas-munkavedelmi-
szakszervezetek-kormany-eletveszelyes.775867.html 2023. megtekintés: oktober 2.
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a munkaltatd gondoskodik arrél, hogy minden munkavallalé megfeleld
biztonsagi és egészségvédelmi oktatdsban részesiiljon, mely oktatds nem
egyszeri kotelezettség, hanem azt sziikség esetén idészakosan ismételni kell.’
A 155. ILO Egyezmény 19. cikk d) pontja pedig akként rendelkezik, hogy a
munkavallalokat és képviseldiket az lizemben megfeleld képzésben kell
részesiteni a munkavallalok biztonsaga és a munkaegészségligy tekintetében.

111.2. A foglalkozas-egészségiigyi vizsgalat

2024. szeptember 1-jén fog hatalyba 1épni azon rendelkezés, mely megsziinteti
a munkdra vald alkalmassag kotelezO orvosi vizsgalathoz kotését. A
jogszabaly meghatarozhat majd olyan munkakoroket (foglalkozasokat),
amelyek esetében a munkara valo alkalmassagrol tovabbra is orvosi vizsgalat
alapjan kell donteni, emellett pedig a munkaltatd is elrendelheti az orvosi
vizsgalatot. Az dgazati miniszter — az egészségiigyért felelés miniszterrel és a
foglalkoztataspolitikaért  felelés  miniszterrel — egyetértésben —  kap
felhatalmazast azon munkakorok, feladatkorok és allashelyek megallapitasara,
amelyek esetében a munkara vald alkalmassag megallapitdsahoz mindenképp
orvosi vizsgalat sziikséges. A szabalyozast nem kell alkalmazni, ha szervezett
munkavégzésre iranyuld jogviszonyt szabalyozd jogszabdly az érintett
tekintetében sajatos egészségi alkalmassagi kovetelményrdl rendelkezik.

IV. A munkavédelem nemzeti politikajanak kérdéskore

Magyarorszdg az Alaptorvény XX. cikke, a 2000. évi LXXV. térvénnyel
elfogadott, a munkavallalok biztonsagarol, egészségérél és a
munkakdrnyezetrdl szol6 155. szamu ILO Egyezmény 4. cikke alapjan és az
Mvt. 2.§ (1) bekezdés szerint, 14.§ a) pontja alapjan koteles elfogadni a
munkavédelem nemzeti politikdjat. Hazank 2016. és 2022. k6zott rendelkezett
ezzel a dokumentummal (az mér mas lapra tartozik, hogy ezen dokumentum
szabalyaibol nagyon kevés valosult meg®).

Magyarorszdg  kormanya  hatdridon tal, az  1003/2024. (L.11.)
Kormanyhatarozattal fogadta el a Munkavédelem Nemzeti Politikajat. Ennek
kozvetlen célja, hogy hozzajaruljon a munkavédelem fejlesztéséhez, a
munkavallalok munkavégzd képességének megdrzéséhez, az egészség €s a
biztonsag fenntartdsdhoz, valamint az egészségben eltoltott életévek

" KARTYAS Gébor id. m{i.87. o.

8 MADI Sarolta A munkavédelem nemzeti politikaja hazankban Miskolci Jogi Szemle 2022./2.
szam (kiilonszam) 269. o. A szerz6 azt is kiemeli, hogy 2016-ot megel6z6en Magyarorszag
volt az egyetlen tagallam, amelyik nem rendelkezett elfogadott munkavédelmi nemzeti
politikéaval.
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noveléséhez. A dokumentum idézi az Eurdpai Bizottsag zarojelentését®, amely
szerint a munkaltatd szdmara minden egyes, a munkahelyi egészégvédelembe
¢s biztonsagba befektetett eurd koriilbeliil kétszeres megtériilést eredményez.
Ez a megallapitas azért fontos, mert Magyarorszagon a munkabalesetek és
foglakozasi megbetegedések évente kozel 400 milliard kiesést okoznak, ami
egy Oriasi Osszeg.

A dokumentum szerint a vonatkozd idOszakban Magyarorszagnak harom
horizontalis, kulcsfontossagu célkitlizésre kell 6sszepontositani, amelyek az
alabbiak:

1. amunka 0j vildgaban a z6ld és digitalis atallas, illetve a demografiai
atmenet altal eldidézett valtozasok eldérejelzése €s kezelése;
2. amunkahelyi balesetek és megbetegedések megeldzésének javitdsa;
3. az esetleges jovobeli egészségligyi veszélyhelyzetekre (pl.
jarvanyokra) valo felkésziiltség javitasa.
Az elkovetkezendd évek nagy kérdése, mennyi fog megvaldsulni ezekbdl az
egyébként valoban fontos célkitlizésekbdl, a jové hoz-e valtozast az el6zd
Munkavédelem Nemzeti Politikdjaban kitlizott célok megvaldsuldsdhoz
képest.

V.  Osszegzés

Jelen tanulmanyunkban Osszefoglaltuk a munkavédelmi jogi szabélyozas
tertiletén az elmult években bekdvetkezett valtozasokat, kritikus szemiivegen
keresztiil vizsgalva azokat. Kifejtettiik aggalyainkat azzal kapcsolatban, hogy
miként hathat ki a munkabalesetek szamara és azok anyagi kovetkezményeire
a munkabaleseti oktatas teriiletén, valamint a foglalkozas-egészségiigyi
vizsgalat teriiletén torténd, munkaltatok iranyaba megvaldsuld lazitdsa a
munkavédelmi szabalyoknak. A praktikus okok mellett, jogi érveket is
sorakoztattunk  fel, miszerint a tervezett modositds egyrészrol
alkotmanyellenes ¢és ellentétben all a hazank altal elfogadott nemzetkdzi
szabalyokkal (Tanacs 89/391/EGK iranyelv), ILO 155. szdmu egyezménye. A
munkavallalok kotelezettségeit enyhitd szabalyozas azért is érthetetlen, mert
ellentétes az egész vilagban megvalosulo tendenciaval. A WHO becslései
szerint vilagszerte minden évben 160 milli6 1j, munkaval 6sszefiiggd betegség
fordul el6. A WHO szerint a munkahelyi koriilményekben rejlé kockazatok
okozzak a hatfajasok tobb mint egyharmadat, a hallaskarosodéasok 16 %-at, a
tiidérakos esetek kozel 10%-at, vagy a depresszios megbetegedések mintegy
8%-at. Minden harom és fél percben meghal valaki az Eurdopai Unidban
munkaval kapcsolatos kockazatok eredményeképpen. Ez azt jelenti, hogy

9 Eurdpai Bizottsag, a Foglalkoztatas, a Szocialis Ugyek és a Tarsadalmi Befogadas Féigazgatosaga, ,,A munkahelyi balesetek és a foglalkozasi
megbetegedések tarsadalmi-gazdasagi koltségei — zardjelentés”, 2011.; Tompa, E. ,,Az IWH gazdasagi elemzése a szilikatpornak valé kitettség

csokkentésére a modszerek kombinaciojat ajanlja”, At Work, 101. szam, 2020 nyar: Institute for Work & Health, Toronto
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mintegy 167,000 ilyen oku haléleset torténik évente csak Europaban. Ezek
részben  munkahelyi  balesetekre  (7500), részben  foglalkozasi
megbetegedésekre vezethetok vissza (159500). Atlagosan négy és fél
masodpercenként egy munkavallalo az EU-ban olyan balesetet szenved, amely
arra kényszeriti 6t, hogy otthon maradjon legalabb harom munkanapot. A
harom vagy anndl tobb nap tavolléttel jardmunkahelyi balesetek szama is
hatalmas, tobb mint 7 millié évente.'°

10 WHO Healthy Workplace Framework and Model: Background and Supporting Literature
and Practices, Joan Burton (szerk.), (February 2010), WHO Headquarters, Geneva,
Switzerland, p. 7. in KUN Attila: A munkahelyi egészségkarosodasok megtéritése a magyar
munkajogban - felelGssegi szabalyok és kompenzacio.
http://epa.oszk.hu/02500/02566/00001/pdf/EPA02566 _magyar _munkajog_kun_091-119.pdf.
(letoltés ideje: 2023. 10. 10.) A statisztikai adatok tobb, mint tiz évesek, de nem talaltunk
ezektdl aktualisabbat.

169



INTERNATIONAL ISSUES OF SOCIAL SECURITY FOR THIRD-
COUNTRY GUEST WORKERS IN HUNGARY

Gébor Mélypataki*

1. Introduction

The Hungarian and Eastern European labour markets are undergoing
significant changes. The presence of migrant workers is becoming increasingly
important. This is particularly important and interesting in the context of
Hungary. In this case, we should not talk about migration related to free
movement, as defined by the European Union as a sub-principle, but about
migration from outside the EU (third countries).! After all, the Hungarian
labour market needs new labour. To sustain growth, some argue, it is also
necessary to recruit foreign labour. There are many questions, facts and
misconceptions about the employment of third-country workers. This is a very
topical and relevant issue. However, it is impossible to deal with all its
elements within the scope of this study. Therefore, the focus of this study,
which is of significant importance, will be on social security issues. Among
the social security issues, | would also focus primarily on the applicability of
international rules. The rules of national law govern benefits in kind and cash
benefits related to employment in a specific situation. However, national
legislation should think in short timeframes. Guest workers will be first and
foremost net contributors to the Hungarian social security system. Because of
the brief periods, they will likely contribute more to the system than they take
out.

While the current system provides some short-term sustainability to the
Hungarian social security system, it is evident that a more comprehensive
solution is imperative. The potential withdrawal of benefits, such as health care
or short-term sickness benefits, underscores the need for a robust system that

*PhD associate professor, University of Miskolc, Faculty of Law

1 What makes the case particularly interesting is how the Hungarian government's rhetoric
towards third-country nationals has changed recently. We have moved from migrants to
economic migrants. In the first case, we could talk about a protest against the EU's migration
policy, which would have meant the implementation of the Brussels I-11 Regulation. However,
the arrival of guest workers from third countries seems desirable to address economic and
productivity problems.
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can accommodate the diverse needs of migrant workers. The question of how
to provide proof of previous insurance periods remains a challenge, but the
existence of bilateral agreements between Hungary and the countries of origin
of these workers could significantly streamline this process. The fact that such
agreements already exist with some countries offers a glimmer of hope for a
more efficient and effective system.

Hungarian legislation does not distinguish between Hungarian workers and
guest workers regarding the status of insured persons under the Social
Insurance Act. This means you will be entitled to this benefit under the same
conditions. The question is: is the story really that simple? Article 18 (1) to (2)
of the Social Insurance Code provides how previous employment relationships
will be proved. It is possible to prove the existence of social insurance in the
place of former residence by filling in the certificate in Annex 1 to the Thj.
This will ensure proof of continuous legal status and previous insurance
periods, which will be particularly important when claiming certain benefits.
Therefore, a third-country worker who works in Hungary will be considered
insured. As an insured person, they will also acquire entitlements to most
benefits.

However, the question is how a guest worker working in Hungary can get these
service periods recognised in their home country. The international practice
could be either a bilateral or multilateral contractual model. In a multilateral
framework, the ILO rules governing migrant workers should be considered.
However, Hungary has not signed the general conventions on migration nor
made them part of its national law. One of the main reasons for this is that
before the regime change, the possibility for people living in the Eastern Bloc
countries to travel abroad was minimal. The open borders policy did not
characterise the region at that time. As a result, guest workers were not
ordinary. And in the post-change period, it was probably unnecessary. Hungary
sought to join the EU, and until its entry, these relations were solved through
bilateral treaties. But another important reason may have been that it was never
a destination country for immigration. Hungary remains a transit country to
this day.

Some bilateral treaties disappeared with EU accession. The supremacy of EU
law overrides bilateral treaties on international social law. The Gottardo case,
as well as the perhaps lesser-known but equally important Balazs case, is a
reference point for this practice.
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2. Size and nationality distribution of guest workers arriving in Hungary

To make a complete analysis, looking at the distribution of guest workers by
nationality is necessary. The most significant increase in migrant workers was
from the Philippines. However, there were also substantial numbers of Kyrgyz,
Indonesian, Turkish, Vietnamese, Indian, and Russian workers.

Kiilfoldi allampolgarsagu alkalmazasban allok valtozasa
(allampolgarsag szerint, év/év, 2023)

1. Figure Nationality distribution of migrant workers?

With some of the countries listed in the graph, as they are EU members, no
special agreement is necessary, as the rules of the Coordination Regulation and
the right of free movement ensure that periods of service acquired in Hungary
can be recognised in the future. The other countries have international bilateral
agreements:

2 Elképeszté iitemben érkeznek Magyarorszagra a vendégmnkasok,

https://www.portfolio.hu/gazdasag/20240417/elkepeszto-utemben-erkeznek-
magyarorszagra-a-vendegmunkasok-681021 , (2024. 05. 05.)
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- Hungarian - Serbian Social Security Convention®

- Hungarian - Mongolian Social Security Convention®
- Hungarian-Indian Social Security Convention °

- Hungarian-Turkish Social Security Convention®

- Hungarian-Russian Social Policy Convention’

The bilateral conventions listed above can be recognised as the results of recent
Hungarian policy. Of course, the list of partners is more extensive than this,
but we will examine the issue of the countries listed in the graph.

Despite the importance of these social security conventions, their importance
has not recently increased. This is, of course, linked to the Ukrainian-Russian
war, which has resulted in a large number of Ukrainian refugees arriving in
Hungary. Even in the past, relatively more significant numbers came as guest
workers or to claim their pensions. In Ukraine, the Hungarian-Soviet social
policy agreement is still in force.2 Ukraine, as a successor state to the Soviet
Union, remains subject to the convention. Unlike the other former Soviet
successor states, Ukraine has declared that it considers itself bound by the
Convention.® However, it is not the only social policy convention that remains
the applicable rule. Kosovo is also on the graph as a country with more migrant
workers. We do not have a specific agreement with Kosovo, but it considers

82013. évi CCXXXIV. tdérvény a Magyarorszdg és a Szerb Koztarsasdg kozott a szocidlis
biztonsagrol szol6 egyezmény kihirdetésérdl

42011. évi CXVIIL. térvény a Magyar Koztarsasag és Mongolia kozott a szociélis biztonsagrol
sz616 Egyezmény kihirdetésérdl, valamint a 29/1974. (VIL. 10.) MT rendelet altal kihirdetett,
a Magyar Népkoztarsasag Kormanya és a Mongol Népkoztarsasag Kormanya kozott az 1972.
évi december ho 20. napjan Budapesten alairt egészségiigyi egyiittmiikodési egyezmény
megsziintetésérol

52010. évi XXIX. térvény a Magyar Koztarsasag és az Indiai Koztarsasag kozott a szocidlis
biztonsagrol sz616 Egyezmény kihirdetésérol

62015. évi XXX. térvény a Magyarorszag Kormanya és a Térok Koztarsasag Kormanya kozott
a szocialis biztonsagrol szol6 Egyezmény kihirdetésérdl

72020. évi XIV. torvény a Magyarorszag és az Oroszorszagi Foderacio kozott a szocidlis
biztonsagrol szol6 Egyezmény kihirdetésérdl

8 1963. évi 16. torvényerejii rendelet a Magyar Népkoztarsasag és a Szovjet Szocialista
Koztarsasagok Szdvetsége kozott a szocialis ellatas teriiletén valo egyiittmiikddés targyaban
Budapesten, az 1962. december 20-an ko6tott egyezmény kihirdetésérdl

% Futoé Gabor: Nemzetkdzi tarsadalombiztositas, Penta Unid, Budapest, 2016, 7.
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itself a successor state to Yugoslavia, at least for the Convention.’® So, we can
say that the Hungarian-Yugoslav social policy agreement! is also in force.
Ukraine, as a successor state to the Soviet Union, remained subject to the
Convention. Unlike the other former Soviet successor states, Ukraine has
declared that it considers itself bound by the Convention. However, it is not
the only social policy convention that remains the applicable rule. Kosovo is
also on the graph as a country with more migrant workers. We do not have a
specific agreement with Kosovo, but it considers itself a successor state to
Yugoslavia, at least for the Convention. So, we can say that the Hungarian-
Yugoslav social policy agreement is also in force.!?

The two types of conventions cover a large percentage of guest workers
exceptionally well. However, the number of workers not covered by bilateral
conventions has recently increased. This also raises the issue that, in their case,
either they are not certified, or it is challenging and cumbersome to certify
periods of prior insurance when claiming domestic social security benefits. It
is also true, however, that in their case, primary care or accident benefits are
more likely to play a role. Primary care can be expected when you get a green
light on your social security number. Accident benefits do not even require a
period of prior insurance. On the other side, the problem will be whether the
Hungarian time will be wholly or at least partially recognised in the absence
of such international assurances.

Migrant workers from a country with an EU or international legal framework
for reciprocity are more secure. In their case, the length of service in Hungary
will certainly not be lost. This is true even of the social policy agreements
concluded 60 years ago. EU citizens are the most protected. In their case, the
Coordination Regulation will not allow seniority to be lost. The bilateral

1Ohttps://www.neak.gov.hu/felso_menu/lakossagnak/ellatas_kulfoldon/ellatas_az_eun_kivul/
szocialis_biztonsagi_szocialpolitikai_es_egeszsegu, 2024. 05. 24.

111959, évi 20. torvényerejii rendelet a Magyar Népkoztarsasig Kormanya és a Jugoszlav
Szovetségi Népkoztarsasag Kormanya kozott allampolgaraik szocialis biztonsagaval
kapcsolatos kérdések rendezése targyaban Budapesten, az 1957. évi oktober ho 7. napjan
kotott egyezmény kihirdetésérol

12.1959. évi 20. torvényerejii rendelet a Magyar Népkoztarsasag Korménya és a Jugoszlav
Szovetségi Népkoztarsasag Kormanya kozott allampolgaraik szocidlis biztonsagaval
kapcsolatos kérdések rendezése targyaban Budapesten, az 1957. évi oktober ho 7. napjan
kotott egyezmény kihirdetésérol
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treaties are narrower in scope but still cover a relatively wide range of benefits.
Pension benefits stand out among these.

In this study, we focus on the enforcement difficulties of third-country workers
and thus concentrate on bilateral conventions and the situation of workers not
covered by conventions.

3. General characteristics of bilateral social conventions

As seen above, bilateral social conventions are international treaties that
usually clarify specific tax and social security issues between two countries.
Such agreements are Hungary's contractual agreements with so-called third
countries. Following EU accession, these contractual relations were
overwritten by the rules of the Coordination Regulation. Only that Regulation
applies between EU Member States. For countries like Hungary, which only
later became members of the European Union, these agreements were the only
source of some form of regulation of labour flows and related social issues for
a very long time.

As seen from the list above, Hungary has had and still has many agreements
with various countries worldwide. Of course, there are now far fewer of these
conventions in force in Hungary than before EU accession. Still, we have also
concluded many new social security conventions. One reason for this is our
accession to the European Union. When we joined the EU, we adopted the
rules of the Coordination Regulation, which, with a few exceptions, will
replace the existing social policy conventions between the two Member States.
Moreover, there are cases where, based on consistent case law, EU case law
supersedes international treaties.™

Therefore, regarding Hungary, we will first highlight and describe in more
detail those conventions that exist with third countries outside the EU since
they are both in force and applicable. Almost without exception, there are

13 Hajdu, Jozsef: Szocidlis biztonsagi koordinacio, bilateralis megéllapodasok és a Gottardo
elv érvényesiilése

In: Juhdsz, Zsuzsanna; Nagy, Ferenc; Fantoly, Zsanett (szerk.) Sapienti sat : Unnepi kotet Dr.
Cséka Ervin professzor 90. sziiletésnapjara, Szeged, Szegedi Tudomanyegyetem Allam- és
Jogtudomanyi Kar, 2012,183-196.
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conventions in force that are not applicable in the EU Member States, thanks
to the substitution mentioned above principle.

4. Classification of conventions on social law

The bilateral conventions on social law concluded by Hungary can be grouped
in several ways. One grouping is related to the conventions' scope and
regulation depth. The other can be grouped around the concepts of scope and
applicability mentioned earlier.

The threefold division distinguishing each type of agreement is the division
used by the National Health Insurance Fund of Hungary (NEAK):

- social policy conventions
- Social Security conventions
- health cooperation conventions

The division is based on the depth and extent of the regulation, which is the
basis for the divergence. In any case, the social policy conventions are a
product of the socialist era, which has not completely disappeared. The
Hungarian-Soviet convention applies to Ukraine, and the Hungarian-
Yugoslavian convention applies to Kosovo.

Another classification of bilateral conventions is as follows:

- conventions based on the territorial principle, e.g., Hungarian - Soviet social
policy convention

- pro rata social policy conventions: e.g., Hungarian - Yugoslav social policy
convention

- pro rata social security conventions: e.g., Hungarian - Quebec social security
convention

Uhttps://www.neak.gov.hu/felso_menu/lakossagnak/ellatas_kulfoldon/ellatas az eun_kivul/
szocialis_biztonsagi_szocialpolitikai_es_egeszsequ, (2024. 05. 31.)
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The two divisions do not essentially contradict each other since they approach
the subject of our analysis from different angles. The latter grouping indicates,
first of all, the dependence of the enforcement of benefits on the actual
application of the rules. The link is that the social security conventions are all
based on the principle of pro rata temporis. In the case of social policy benefits,
the practice was less uniform. The Hungarian-Yugoslav social policy
agreement is based on the pro rata principle, while the Hungarian-Soviet
agreement is based on the territorial principle. This will be of particular
importance in the future in terms of burden-sharing between states.

5. Relations embodied in bilateral conventions

If we look at the principles of the regulatory order, it is worth highlighting the
list highlighted by Arpad Mészaros:

- in which area of protection provided by public social security systems
cooperates, which risks are the ones it intends to address,

- the social security benefits to which the persons entitled under the legislation
of the two countries concerned are entitled in the application of the Convention

- the conditions to which they are subject and the rules of procedure
(administrative cooperation) and coordination®®

These conventions always reflect the political, economic and social conditions
of the period they were drawn up and the specific relationship between the two
countries. This implies that there must be differences between the agreements
concluded with each State. However, we shall see that there are also many
similarities between the texts of the individual contracts since the Council of
Europe’'s model convention provided the primary document. The existence of
these conventions is also interesting because they imply a closer economic
relationship and a closer system of interests between the two parties. In the
current situation, it is also necessary to examine this without such agreements
with the countries sending the most significant numbers of migrant workers.
However, receiving large numbers of guest workers would presuppose that the

15 Mészaros Arpad: Magyrorszag szocialis biztonsagi egyezményei, és az azokban alkalmazott
fobb szabalyozasi elvek. Munkajog 2019/4, 30-39.
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two countries are in a position to need such an agreement. It would not be a
curiosity, as Hungary has such an agreement with Japan and South Korea in
the area concerned.

If we look at the relationships embodied in the agreements concluded, they are
generally based on low-intensity relationships. The Hungarian-Serbian social
security agreement and the Hungarian-Soviet social policy agreement are
perhaps the most relevant. This may be an exception based on the neighbouring
status of the two countries. Our relations with other countries are superficial,
and we do not expect significant migrations. For example, in the context of a
Hungarian-Japanese or Hungarian-South Korean agreement, hardly perhaps
5,000 people. This means that they would instead act as investors and
investors. But if you think about it, there is constant communication about
opening up to the East in our active diplomatic relations. The current
implementation instead raises questions about the inflow of labour. One of the
twin questions is why there are no new social security agreements. How do
they account for these three years in their own countries? Those we have
agreements with are citizens under the relevant rules. Perhaps that is part of
the answer. In the context of social security conventions and social policy
conventions, the Hungarian-Yugoslav agreement is based on pro-rata
temporis, i.e. pro rata temporis. This means that if a worker arriving as a guest
worker, say, claims a pension in their home country, the Hungarian benefit
system will supplement the proportion of time spent here. If the data on labour
shortages in the industry and the economy are correct, this principle would be
applied in the hundreds of thousands. Part of this applies to guest workers even
when an existing bilateral agreement is in force. There is no such solution for
the situation of the most significant numbers of Filipino and Chinese workers.
Even if the state does not wish to conclude such an agreement with the two
countries concerned, it could indirectly stimulate the economy towards
Chinese and Filipino workers.

6. Implementation of certain bilateral conventions on social law

In the following, we highlight the framework some conventions apply,
somewhat about the groupings mentioned above. The selected conventions are
chosen from those in force and applicable to Hungary in the list below. Still,
as the Hungarian-Soviet convention on social policy is a separate category, |
will say a few words about it. In the case of the social security conventions,
however, | will mainly focus on the standard features.
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6.1. Implementation of the Hungarian-Soviet Social Policy Agreement

The Hungarian-Soviet social policy agreement is a social policy agreement
based on the territorial principle. The territorial principle means that the benefit
is determined by the competent institution of the state of the last legal residence
based on insurance/service acquired in both states.

Of course, this does not answer how a Hungarian-Soviet convention could be
applied when the Soviet Union no longer existed. The explanation is the legal
concept of a succession of states in international law. After the break-up of the
Soviet Union, several independent states emerged, each of which decided
which international conventions they would recognise as successor states to
the Soviet Union. Among the successor states, the Russian Federation and
Ukraine have declared that they consider the Social Policy Convention part of
their legal system.

The main rule of the Social Policy Convention is that nationals of the States
concerned are insured in the State where they work. Special rules apply to
persons employed under a contract of employment, and the convention does
not apply to self-employed persons. The Convention also lays down rules on
social benefits, including incapacity for work, family benefits and pensions. It
also lays down rules on posting. In the case of posting, it should be stressed
that there is no time limit so that its duration can be fixed in years or decades.
This means that the rules of the country of posting apply throughout posting.

According to the NEAK information note, no specific form exists for the
countries concerned. Still, benefits can be claimed based on certificates issued
and translated by the individual insurance funds.

The Member State of affiliation provides incapacity for work and family
benefits. The state where the claimant is resident at the time of the claim is
responsible for determining the pension according to its national rules. The
conditions in the national legislation shall apply to the pension award. The
amount paid depends on whether or not the pension claimant has worked in
Hungary since the date of resettlement. If not, the amount considered is the
earnings that could be earned in the home country in a similar job. Only the
amount earned in Hungary can be taken as the basis if they worked after
resettlement. If the claimant does not have the appropriate number of paydays,
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the national rules apply, adding that the minimum wage may be used for the
missing days if necessary.

A significant part of the conventions' rules is the coordination of pension rules,
health insurance benefits in kind, and benefits for disabled persons.

6.2. Common features of social security conventions

Under the conventions, a person employed in one of the contracting states will
be insured in the state where they are employed. Accordingly, if, for example,
a Hungarian national takes up a job in Turkey, they will also be insured there.
A person who works in both countries and resides in one of them will be
insured in the country of residence.

The convention contains specific employment policies and pension provisions
for postings. There is a standard form for posting and dual activities, which the
health insurance administration department of the competent government
office issues. Almost all these conventions contain a mutual recognition rule.
This means that if and insofar as it is necessary under the legislation of a
Contracting Party to acquire, maintain or recover a right to a benefit, to the
extent that it depends on the acquisition of insurance periods, the competent
social affairs authority of that Party will take into account insurance periods
acquired under the legislation of the other Contracting Party. It shall consider
such periods as if they had been acquired under its legislation. There is one
obstacle to this. These qualifying periods cannot be considered if they cover
the same period in both States.

The relationship with third countries in this relation refers to third countries
other than the two contracting parties. Relevant rules are formulated for
aggregation times. However, it should be added that agreements with certain
countries, e.g. the Japan-Hungary agreement, should exclude this option. This
is possible in most of them, such as the Hungary-India agreement. This is
necessary because if, despite the qualifying periods acquired in the territory of
both Contracting Parties, the conditions for entitlement to a pension are not
always met, the competent institution must also take into account periods of
insurance completed in a third State to which a social security convention binds
both Contracting Parties. This may be invoked if the States' provisions cover
the aggregation of insurance periods. If only one Contracting Party has a
convention with a third State, that Contracting Party shall also consider periods
of insurance completed by its nationals in the third State unless the convention
with the third State provides otherwise. In this case, the Gottardo principle does
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not apply. Or at most only to the extent that the third country is an EU Member
State. The exception rule is a convention based on the territoriality principle.
Recognition of periods of service is uniformly excluded under these
conventions.

The pro rata temporis principle is applied on the basis that if the person
concerned is entitled to a pension under Hungarian legislation only after taking
into account the total insurance periods, the competent Hungarian institution
calculates the amount of the pension which they would have to bear if the total
insurance periods acquired under the legislation of both Contracting Parties
were taken into account for the calculation of the pension. It shall pay that part
of the pension so calculated, which corresponds to the ratio of the insurance
periods completed under Hungarian legislation to the total insurance periods
completed under the legislation of both Contracting Parties.

As mentioned above. This provision could be the obstacle to the fact that, in
the current situation, the revitalised economic-labour market relations with
certain Southeast Asian countries are not accompanied by the conclusion of
social security benefit agreements. This would also lead to a higher payment
obligation towards the partner side in the medium term. In any case, the length
of service beyond one year should be considered when determining the pension
amount. In this light, guest workers who are unfit or otherwise forced to return
within a year will not receive any benefits. However, if we talk about a service
period beyond one year, it will give rise to benefits and the obligation to pay.
However, it is also essential to determine the basis for calculating the pension.
Suppose the legislation of one of the Contracting Parties bases the calculation
of the benefit on the income, the insurance base, the contributions paid or the
contribution base. In that case, the competent institution will consider only the
income, the insurance base, the contributions paid or the contribution base
according to its legislation.

7. Summary

As seen from the above, it is only possible for the vendé workers now present
in Hungary to secure and have their service time in Hungary recognised at
home if they have a framework in place whereby an international convention
or bilateral agreement ensures this. Currently, there are representatives of
many nationalities in the Hungarian labour market. Those who are EU
nationals are not explicitly addressed in this study. In their case, the
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Coordination Regulation addresses this. For workers who come from third
countries, this is not so automatic. The first task is to find out if there is a legal
framework. If there is, what principles should apply? In this case, there is a
wide range of conventions in force which you would not think of at first sight.
To sum up, recognising the length of service of third-country guest workers in
Hungary depends on the contractual relationship between the two countries. If
there is an applicable social convention, it can be applied to the benefits
specified therein. However, in any case, it is interesting to note that most of
our existing conventions were concluded before 2020. And in the current
situation, there are no signs that we are concluding similar agreements with the
most active countries sending workers.
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A PLATFORM MUNKAROL SZOLO IRANYELYV TERVEZET ES A
HAZAI JOGGYAKORLAT

TOTH HILDA*

Absztrakt

Az Eurodpai Parlament és a Tandcs 2024. februér 8-an provizérikusan elfogadta
a digitalis platformokon dolgozok munkakorilményeinek javitasat célzod
szabalyozast. Az 1j szabdlyozds célja, hogy biztositsak a platformokon
dolgozok foglalkoztatdsi statuszanak helyes besorolasat, valamint hogy
megakadalyozzak a szinlelt 6nfoglalkoztatast. Emellett - az EU-ban el6szor -
szabalyozzék az algoritmusok munkahelyi hasznalatat.

2023. decemberében Magyarorszdgon els6ként dontott a legfelsébb birodi
forum, a Kuria a platform munkavallalok munkajogi statuszar6l. A Foodora
altal foglalkoztatott ételkiszallitoval kapcsolatosan azt allapitotta meg, hogy a
személy ,,nem munkaviszony keretében latja el ételfutari tevékenységét,
bizonyitékai ezzel ellentétes megallapitasra nem adtak modot..”

Az eléadasban bemutatom az irdnyelv szerinti foglalkoztatési statusz fogalmat,
mibenlétét, elemzem a Kuria dontését az iranyelv tiikkrében, és bemutatom mas
nemzetallamok hogyan dontottek a Foodora eset¢ben a foglalkoztatas
mindsitésével kapcsolatban.

Kulcsszavak: ~— munkajog,  platform  munkavégzés,  jogi  vélelem,
statuszbiztonsag, binaris modell

Abstract

On 8 February 2024, the European Parliament and the Council adopted, on a
provisional basis, legislation to improve the working conditions of workers on
digital platforms. The new legislation aims to ensure the correct classification
of platform workers' employment status and prevent bogus self-employment.

* Dr. Toth Hilda PhD, egyetemi docens, Miskolci Egyetem, Allam- és Jogtudomanyi Kar,
Civilisztikai Tudomanyok Intézete, Agrar- és Munkajogi Tanszék; E-mail: hilda.toth@uni-
miskolc.hu

1 Mfv.VIIL.10.091/2023/7. sz. Kuria itélet
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It also regulates—for the first time in the EU—the use of algorithms in the
workplace.

In December 2023, Hungary's highest judicial forum, the Curia, will be the
first to rule on the employment status of platform workers in Hungary. About
a food delivery driver employed by Foodora, it found that the person "does not
perform his food delivery activities in the context of an employment
relationship, and his evidence did not allow a contrary finding."

In this presentation, I will introduce the concept of employment status under
the Directive, what it is, analyse the decision of the Curia in the light of the
Directive, and show how other national states have decided on the qualification
of employment in the Foodora case.

Keywords: labour law, platform employment, presumption iuris, status
security, binary model

1. A foglalkoztatasi statusz az iranyelv alapjan

Az 0j iranyelv létrejottének a céljat az iranyelv két EU-s alapdokumentumra
hivatkozva fogalmazza meg. Ezen célok koziil a foglalkoztatasi statusz helyes
meghatarozasahoz kothetd az Eurdpai Uniorol szolo szerzédés (EUSZ) 3.
cikke, amelynek értelmében az Unid célja tobbek kozott népei jolétének
elémozditasa, valamint az Eurdpa fenntarthat6 fejlédéséért vald6 munkalkodas,
amely kiegyensulyozott gazdasagi novekedésen €és magas versenyképességii,
teljes foglalkoztatottsdgot és - tarsadalmi haladéast célul kitliz6 - szocialis
piacgazdasagon alapul. Az Eurépai Uni6 Alapjogi Chartdjanak (a
tovabbiakban: a Charta) 31. cikke értelmében minden munkavallalonak joga
van az egészséget, biztonsagat ¢s meltosagat tiszteletben tarto, tisztességes €s
igazsdgos munkafeltételekhez. Ezeken kivil a 2017. november 17-én
Goteborgban kihirdetett, szocidlis jogok eurdpai pillérének (a tovabbiakban: a
pillér)? 5. alapelve kimondja — tobbi kozott — hogy meg kell akadalyozni a
bizonytalan munkakoriilményeket eredményezo munkaviszonyok
kialakuldsat, tobbek kozott a hagyomanyostdl eltéré munkaszerzédésekkel
valo visszaélés tilalma révén.

Az iranyelv indokolasi része ramutat arra, hogy a platformalapi munkavégzés
egyes tipusainal a bir6i gyakorlatban alland6 problémat jelent a foglalkoztatotti
jogviszony téves besorolasa, kiillondsen olyan agazatokban, ahol a digitalis
munkaplatformok bizonyos foku irdnyitast, illetve ellendrzést gyakorolnak.
Mig a digitalis munkaplatformok gyakran dnfoglalkoztatonak vagy ,.fliggetlen

2 Intézménykozi nyilatkozat a szocialis jogok eurdpai pillérének kihirdetésérdl (HL C 428.,
2017.12.13.,10. 0.).
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vallalkozénak” mindsitik a rajtuk keresztiil munkat vallalo személyeket,
szamos birosdg kimondta mar, hogy a platformok tényleges iranyitast €s
ellendrzést gyakorolnak e személyek felett, és gyakran bevonjak dket f0 tizleti
tevékenységeikbe. Ezért az allitdlagos oOnfoglalkoztatokat a szoban forgd
birdsagok a platformok altal foglalkoztatott munkavallalokka mindsitették at.
Spanyolorszagban példaul a Legfelsébb Birdsag egy 2020. szeptemberi
dontésében a Glovo futirat mindsitett munkavallalénak®, az Amazon
csomagkiildé cég futdrait a madridi szocidlis birdsag 2023. februarjaban
mindsitette munkavallaloknak.* Az Amazon egyik versenytarsa, a Stuart
esetében is hasonld kdvetkeztetésre jutott a spanyol Legfelsébb Birosag. A
platformok esetenként alvallalkozo6i szerzddést kotnek egy masik gazdasagi
tarsasaggal, amely munkajogviszony keretében alkalmazza, vagy
munkaerdkolcsonzéssel kdlcsondz soféroket a futari tevékenységre. Ezekben
az esetekben a birésag nem mindsitette at a jogviszonyt akként, hogy a
munkaviszony a platformmal és nem az alvallalkoz61 mindségben partnerként
bevont masik gazdasagi tarsasaggal jott volna létre.>

Magyarorszdgon a Kuria a platform munkavégzés kapcsan akként foglalt
allast, hogy az nem mindsiil munkaviszonynak. Gyulavari Tamds a platform
munkavégzést a bizonytalan foglalkoztatasi formak kozé sorolta, allaspontja
szerint specidlis szabalyozasra lenne sziikség platform munka esetében, és nem
altalanossagban alkalmazni a munkajogi védelmi szabalyokat ezen
munkavallaloi csoportra.®

Az eurdpai munkajogaszok altal kiharcolt iranyelv azonban arra a kotelezi az
unios orszagokat, hogy a platformokon munkat végzdket munkavéllalonak
ismerjek el. Ezzel a legszélesebb korll foglalkoztatasi védelmet, munkavallaloi
statuszt nyujtanak az ilyen tevékenységet végzOknek, és nem csupan egy
minimdlis vagy specidlis jogokat. Indokoltan tartom az EU-s iranyelvi
szabalyozast, figyelemmel arra a koriilményre is, hogy a platformokon
dolgozok jellemzdéen még az altalanos kiszolgaltatottsdgnal is jobban ki
vannak téve a munkaltatd gazdasagi er6folényének, amelyet erdsit a digitalis
algoritmikus irdnyitds személytelen, human szempontokat nélkiiloz6
iranyitasi, ellendrzési joggyakorlasa.

Az irdnyelv ezért arra kotelezi a tagallamokat, hogy nemzeti szinten
megdonthetd munkaviszonyra vonatkozé jogi vélelmet allitsanak fel,

3 Christina HieBl: Case Law on the Classification of Platform Workers Cross-European

Comparative Analysis and Tentative Conclusions. 2024. 39. 0.
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3839603

4 HieRl, 40.

° Hiefl, 41.

6 Gyulavari Tamas: A foglalkoztatis bizonytalan formainak szabalyozasa. Elet a
munkaviszonyon tul cimi akadémiai doktori értekezés tézisei, Budapest, 2023. 9-13.
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amelynek célja a digitalis munkaerd-platform ¢€s a platformon munkéat végzo
személy kozotti hatalmi egyensulyhidny megsziintetése. A bizonyitasi teher a
platformot terheli, vagyis a platformnak kell bizonyitania, hogy nem all fenn
munkaviszony.

Az irdnyelv 5. cikke tartalmazza a jogi vélelmet: ,, (1) A digitalis
munkaplatform és az adott platformon keresztiil platformalapu munkat végzo
személy kozotti szerzodéses jogviszonyrol jogilag vélelmezheto, hogy
munkaviszony, ha az adott tagallamban hatadlyos jogszabalyokkal, kollektiv
szerzodésekkel vagy gyakorlattal osszhangban — a Birosag itélkezési
gvakorlatara is figyelemmel — ellendrzésre és iranyitasra utalo tények keriilnek
megallapitasra. Amennyiben a digitdlis munkaplatform meg kivanja donteni a
jogi vélelmet, ra harul annak bizonyitdasa, hogy a szoban forgo szerzédéses
jogviszony a tagallamokban hatdlyos jogszabdlyok, kollektiv szerzodések vagy
gvakorlat szerint nem tekintendo munkaviszonynak, a Birosag itélkezési
gvakorlatdra is figyelemmel.”

Az iranyelv legfontosabb eleme foglalkoztatasi vélelem, amely jelenlegi
szabalyozasaban még mindig felvet kérdéseket, bizonytalansagokat.

A jogi vélelem (praesumptio) olyan, valdszinli vagy lehetséges torvényi
(normativ) eléfeltételezés (tényallas), melyet a jogalkalmazas soran bizonyitas
nélkiil 1s valosagnak kell elfogadni. A vélelemnek két fajtija van: a
megdonthetd (relativ) és a megdonthetetlen (abszolut) vélelem. Megdonthetd
vélelem (praesumptio iuris) esetében az eldfeltételezett ténnyel szemben
ellenbizonyitasnak van helye. A megdonthetd vélelem értelme az, hogy
ilyenkor megfordul a bizonyitasi teher: nem annak kell bizonyitania, aki
valamit allit, hanem annak, aki a — valdszinli vagy lehetséges — torvényi
elofeltételezésrdl szeretné bizonyitani, hogy az az adott konkrét esetben nem
valés.” Megdonthetetlen vélelem esetében nincs ellenbizonyitas; a jogalkotd
altal a jogszabalyban kotelezéen meghatarozott ténymérlegelés a birdsag altal
nem irhat6 feliil még akkor sem, ha a valdsag (kivételesen) a konkrét iigyben
egyébként megismerhetd®

A munkaviszony vélelme, amely alapjan vélelmezik az adott nem
munkaviszonynak mindsiilé, hogy az munkaviszony, az EU tagallamok
nagyobb részében nem jellemzd. Minddsszesen 10 tagallamban talalhato olyan
szabalyozas, amely olyan altaldnos vélelmeket szabalyoz, amelyek széles

7 Téth J. Zoltan: Vélelem és fikci6. In: Jakab Andras — Koénczol Miklés — Menyhard Attila —
Sulyok Gébor (szerk.): Internetes Jogtudoméanyi Enciklopédia (Jogbdlcselet rovat,
rovatszerkeszté: Szabé Miklos, Jakab Andras) http://ijoten.hu/szocikk/velelem-es-fikcio
(2021). A szerz6 a cikkben bemutatja, hogy a jogtudomanyban a vélelem tovabbi
differencialasa is megtalalhato, igy a vélelmek jogi természete szerinti csoportositas, mely
szerint azok lehetnek eljarasjogi vagy anyagi jogi jellegiick; masrészt a szakirodalom a
vélemeket mas szempont szerint két részre osztja: a tényvélelmekre, és az un. jogvélelmekre
vagy joghatasbeli vélelmekre.

8 Toth J., (18)
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korben alkalmazhatok mindenféle munkaviszonyra (Horvatorszag,
Esztorszag, Gorogorszag, Malta, Hollandia, Portugélia, Szlovénia,
Spanyolorszag), vagy olyan vélelmeket allit fel, amelyek munkavallalok
bizonyos csoportjaira vagy dgazataira vonatkoznak (Belgium, Franciaorszag).®
A munkaviszony vélelmét a Nemzetkozi Munkaligyi Szervezetnek a
munkaviszonyra vonatkozd, 198. sz. ajanladsaval (2006) 0Osszhangban
alkalmazzak a fenti tagallamok. Ezen ajanlas keletkezésének elézménye az a
koriilmény volt, hogy az ILO megallapitotta, hogy az 1990-es évektdl —
elsésorban a globalis gazdasagi verseny kényszereire hivatkozva—egyre
erdteljesebben érvényesiil az a torekvés, hogy a munkavallalokat polgari
jogviszony, polgari jogi szerz6dés alapjan foglalkoztassak, megfosztva dket a
munkaszerzodés alapjan jaré védelemtdl. El6szor 1997-ben vette napirendre a
testlilet, de ekkor nem tortént eldrelépés. 2003-ban a munkaltatéi oldal
ellenzése miatt még mindig nem, de 2006-ban egy ajanlas formdjaban mar
szabalyoztak a munkaviszony hatalyat.1°

Az ILO 198. sz. ajanldsa nem tartalmaz definiciét a munkaviszony
fogalmara, ezzel lehetdséget ad az eltéré gazdasagi fejlettségii €s jogrendszerii
tagallamok széamara, hogy a munkavallalok védelmének ,természetét és
mértékét” a nemzeti jogszabalyok és/vagy gyakorlat alapjan hatarozzak meg,
ugyanakkor meghatdrozza a munkaviszonyban allok védelmére iranyuld
nemzeti politikdk alapelemeit, és Gtmutatist ad a munkaviszony azonositd
jegyeinek meghatarozasdhoz. Ezek az alapelemek magukba foglalhatjak:
(@) azt a tényt, hogy: a munkdt egy masik fél utasitasainak megfeleléen és
ellendrzése alatt hajtiak végre;, a munka feltételezi a munkavallalonak a
vdllalkozds szervezetébe torténd integralasat; a munkat kizarolag vagy
jellemzoen egy masik személy javara hajtjak végre; azt a munkavallalonak
személyesen kell végeznie, azt egy a munka elvégzését kérd fél altal megjelolt
vagy egyetértésével meghatarozott bizonyos munkaidé alatt vagy egy konkrét
munkahelyen kell végezni; a munka egy adott ideig tart és egyfajta
folytonossag jellemzi; megkoveteli a munkavallalo rendelkezésre allasat; vagy
azt a tényt, hogy annak soran az eszkozoket, anyagokat és gépeket a munka
elvégzeését kero fél biztositja,
(b) rendszeres javadalmazas fizetését a munkavallalo részére; az a tény, hogy
ez a javadalmazas a munkavallalo kizardlagos vagy legfobb bevételi forrasat
képezi,; természetbeni juttatasok, ugymint élelmiszer, szdllas vagy kozlekedés

® Antonio Aloisi - Silvia Rainone - Nicola Countouris: An unfinished task? Matching the
Platform Work Directive with the EU and international "social acquis". ILO Working Paper
101. Geneva: International Labour Office, 2023

10 3/2594.szami BESZAMOLO a Nemzetkozi Munkaiigyi Szervezet Altalanos Konferenciaja
95. iilésszakan elfogadott, a munkavédelemrdl sz6lo 187.szami Keretegyezményrdl és a
munkavédelemrdl szol6 197.szamu Ajanlasrol, valamint a munkaviszonyrél sz616 198.szamu
Ajéanlasrol
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biztositasat, jogosultsagok elismerése, ugymint heti pihenonap és éves
szabadsag, azt, hogy a munka elvégzését kero fél dijazast ad a munkavallalo
altal a munka elvégzeése érdekében vallalt utazasert; vagy a munkavallalo
pénziigyi kockdzatanak hianya 't

Magyarorszagon a 198. szdml Ajanlas fent meghatarozott alapelemeihez
hasonld mutatokat tartalmazé kozos utmutatét adott ki a korabbi
foglalkoztatas- ¢s munkaiigyi miniszter és a pénziigyi miniszter, amelyet azota
is a jogalkalmazads — jobb utmutatd, jogszabaly hidnyaban — annak ellenére
vesz alapul az itélete meghozatalahoz, hogy a jogi norma 2012. januar 1-jétol
mar nincs hatalyban.?

kereteket rogzit a munkaviszony fenndlldsdnak a megallapitdsdhoz. Az egyik
tampont, hogy az allamok a sajat nemzeti szabalyaikban lehetévé tehetik
,,annak vélelmezését, hogy amennyiben egy vagy tobb relevans mutato teljesiil,
akkor a fennall munkaviszony; 3

Lathatjuk, hogy ezt a jogtechnikai megoldast vette at tehat a platform iranyelv
is a munkaviszony megéllapithatosaga eldsegitése érdekében, az iranyelv sem
ad definiciot a munkavallal6 fogalmara.

A jogi vélelmek hatékonysdga nagymértékben fiigg az olyan fogalmak
tagabb jogi meghatarozasatol is, mint a "munkavallalé", a "munkaviszony"
vagy a '"munkaltato". Kétségtelen azonban, hogy minél sziikkebb a
"munkavallalo" fogalma, annil egyszeriibb lesz a munkaltatdé szamara
megdonteni a vélelmet arra hivatkozva, hogy a személy végsé soron nem felel
meg a "munkavallalé" kategéria meghatarozasahoz hasznalt szigoru
teszteknek és kritériumoknak. Tehat, bar a vélelmek valoban nagyon hasznos
jogi eszkdzok lehetnek altalaban a munkavallalok, €s kiilondsen a platform-
munkavallalok foglalkoztatasi statuszdnak tisztdzasara iranyulo torekvésben,
az ordog gyakran nemcsak a konkrét kialakitasuk és megfogalmazasuk
részleteiben rejlik, hanem az eljarasi szabalyok 6koszisztémajaban.*

2. A munkaviszony jogi vélelme

A platformalaptt munkavégzésrél szO0l6 iranyelvre irdanyuld 2021. évi
bizottsagi javaslat 4. cikke eredetileg felallitotta a munkaviszony jogi

1TLO 198. sz. Ajanlas 13-as pontja

12 3 munkavégzés alapjaul szolgald szerzédések mindsitése soran figyelembe veendd
szempontokrol sz6ldo 7001/2005. (MK 170.) FMM-PM egyiittes iranyelv. Hatalyon kiviil
helyezte a jogalkotasrol szol6 2010. évi CXXX. torvény 47. §-a, 2012. januar 1-tol.

BILO 198. sz. Ajanlas 11.b pontja

14 Antonio Aloisi - Silvia Rainone - Nicola Countouris: An unfinished task? Matching the
Platform Work Directive with the EU and international "social acquis". ILO Working Paper
101. Geneva: International Labour Office, 2023
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vélelmének az intézményét. Ezt egyes szakértok tidvozlendonek mindsitették,
De Stefano szerint viszont nemhogy hasznos, hanem egyenesen
kontraproduktiv az intézmény ezen formaja.'® Ezért az Eurdpai Parlament
2023 februarjaban elfogadott jelentése jelentdsen mddositotta, s6t atdolgozta a
4. cikket. A Bizottsag altal eredetileg javasolt iranyelvben a 4. cikk feladata
volt azon feltételek meghatarozasa, amelyek mellett "a [...] A platformon
keresztiil végzett munkat és a platformon keresztiil munkat végzd személyt
jogilag munkaviszonynak kell vélelmezni”.

Az eredeti 4. cikk az aldbbiakat tartalmazta:

»(1) A munkavégzést a (2) bekezdés értelmében ellendrzo digitalis
munkaplatform és az e platformon keresztiil platformalapi munkat végzo
személy kozotti szerzodéses jogviszonyrol jogilag vélelmezheto, hogy
munkaviszony.

(2) A munkavégzés (1) bekezdés szerinti ellenorzése akkor dll fenn, ha az
alabbi feltételek koziil legalabb ketto teljesiil:

a) a javadalmazas szintjének tényleges meghatarozasa vagy felso hatarainak
rogzitése;

b) a platformalapu munkat végzo személy szamara annak eldirdsa, hogy
tartson be a kiilsé megjelenésre, a szolgaltatas igéenybe vevojével szembeni
magatartasra vagy a munka elvégzésére vonatkozo kotelezo erejii szabalyokat;
¢) a munka vegzésének feliigyelete vagy a munka eredményeinek mindségi
szempontbol valo ellendrzése, tobbek kozott elektronikus uton,

d) a munkaszervezés szabadsaganak tényleges korldtozasa, tobbek kozott
szankciok réveén, ezen beliil is a mérlegelési jogkor elvétele a munkaorak vagy
a tavollétek megvalasztasa, a feladatok vallalasa vagy elutasitasa, illetve az
alvallalkozok vagy helyettesek igénybevétele tekintetében;

e) az tigyfélkor kiépitésének vagy a harmadik fél szamara torténé munkavégzés
lehetoségének tényleges korlatozasa.”

Az eredeti javaslatban a 4. cikk szerinti vélelem 0sszhangban volt az 5. cikkel,
amely utdbbi lehetévé tette a munkaltatok szadmara, hogy megdontsék a
vélelmet, amennyiben "a digitalis munkaiigyi platform azzal érvel, hogy a
szoban forgod szerzddéses jogviszony nem az adott tagallamban hatalyos jog,
kollektiv szerzédések vagy gyakorlat altal meghatarozott munkaviszony,
figyelembe véve a Birosag itélkezési gyakorlatat"

De Stefano szerint ez az 6t szempont arra is alkalmas lehet, hogy a platformok
nem éppen finom modszerekkel, a kritériumok pontos tartalmara fokuszalva
megkiséreljék azokat megkeriilni, és — nem feltétlentil szinlelt — helyettesitési
zaradékok hasznalataval, vagy annak engedélyezésével, hogy a munkavallalo

15 De Stefano, Valerio: The EU Commission’s proposal for a Directive on Platform Work: an
overview”. Italian Labour Law e-journal, 2022. 15 (1): 1-11. Idézi: Aloisi et al., 2023. 13.
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tobb platformot is hasznalhat. Ebben az értelemben, amint arra De Stefano
rAmutatott, a Bizottsag irdnyelvjavaslatanak e cikkei aligha "idétalloak". 1o

Az Eurdpai Parlament és a Bizottsag altal végiil elfogadott szoveg radikalisan
eltér a Bizottsag szovegétdl, leglatvanyosabban azaltal, hogy ténylegesen torli
a 4. cikk (2) bekezdésében foglalt valamennyi kritériumot, igy az iranyelv
jelenlegi megfogalmazasa:

(2) A munkaviszony fennallasanak megallapitdasa tekintetében a tényleges
munkavégzéssel kapcsolatos tényeket kell elsodlegesen iranyadonak tekinteni,
ideertve automatizalt nyomonkovetési vagy dontéshozatali rendszereknek a
platformalapu munkavégzés szervezése soran tortéeno hasznalatat, fiiggetleniil
attol, hogy az érintett felek kozott esetlegesen létrejott szerzodéses
megallapodasok hogyan mindsitik a munkaviszonyt.

Mindent Osszevetve az allapithaté meg, hogy az Eurdpai Parlament altal
elfogadott megkozelités valdszinlileg nagyobb védelmet nyujt a
munkavallalok szdmara, mint a Bizottsag altal javasolt szoveg. Latnunk kell
azonban azt, hogy a vélelem megdontésére iranyuld eljarasok kiilonbozosége
is hozhat majd eltéré mindsitési eredményeket. A birdsagi vagy kozigazgatasi
eljarasokban az adott orszag munkaviszony tartalménak a jegyeit kell
vizsgalni.

Hazédnkban a munkajogi anyagi jogszabalyok csak néhany helyen
tartalmazzak a jogi vélelem jogintézményét. Erdemes kiemelni az egyenld
banasmod korében a bizonyitdsi teher megforduldsat. A hazai jogszabaly
szerint nem bizonyitani kell a tényeket, hanem elegendd a valdsziniisités.
Ennek értelmében a jogsérelmet szenvedett félnek kell valosziniisitenie!” hogy
rendelkezik azzal a tulajdonsaggal, amellyel kapcsolatban az egyenld
banasmod kovetelményét megsértették. Es szintén a jogsérelmet szenvedett
félnek kell valosziniisitenie, azt hogy hatrany érte az eljaras soran®®. A hazai
joggyakorlatban nagy szerepe van a jogyakorlat-elemzd csoportnak, amelyet a
Kirian eseti jelleggel miikddtetnek konkrét jogintézmények joggyakorlatanak
vizsgélata c€ljabol. Az egyenld banasmoddal kapcsolatosan alapvetden az a a
megallapitas sziiletett, hogy a perek csak kisebb része irdnyul kozvetleniil a
jogsértés megallapitasara, a nagyobb része munkaviszony megsziintetésével
kapcsolatos elsddleges igény. Igy az allapithaté meg, hogy a bizonyitasi teher
megforduldsaval (megdonthetd vélelemmel) kapcsolatos munkajogi birdi

16 Aloisi et al., 2023. 14.

17 A valosziniisités az a bizonyitdsi mod, amikor a peres fél nem arra torekszik, hogy a birot
az allitott tényallitas valosagarol meggydzze, hanem hogy allitasat a bird eldtt hihetdveé tegye.
A valosziniisitésnek csak akkor van helye, ha a torvény kifejezetten megengedi.

18 az egyenld banasmodrol és az esélyegyenldség elémozditasarol szo16 2003. évi CXXV.
torvény
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gyakorlat nem jelentds, €s nem is varhatd a platform iranyelv alapjan, hogy
novekedni fog.!® Ennek okéra a késdbbiekben még kitérek.

A platform iranyelv Parlament altal elfogadott szovege szerint tehat a

munkavallalok a tények elsébbségének elvével érvényesithetik a jogaikat, azaz
a munkaviszony fennallasdnak megallapitasa soran elsésorban a tényleges
munkavégzéssel kapcsolatos tényeknek, ezen beliil példaul a javadalmazés
kérdésének kell iranyadonak lenniiik, nem pedig annak, hogy a felek miként
hatdrozzak meg a viszonyt.?
Az elfogadott szoveget most mar a Tanacsnak is hivatalosan el kell fogadnia.
Az EU Hivatalos Lapjaban valo kihirdetését kovetéen a tagallamoknak két
¢vikk lesz arra, hogy az iranyelv rendelkezéseit beépitsék nemzeti
jogszabalyaikba.

3. A Kiria dontése a platformokon végzett jogviszonyok mindésitése
kapcsan

A Kuria 2023. december 13-an dontott a Foodora digitdlis platform ellen
inditott jogvitdban a munkaviszony mindsitése kapcsan. A bir6i testiilet a
jogvitat a munkaviszony tartalmi jegyei alapjan vizsgalta meg, azon mutatok
alapjan, amelyet a mar hatalyon kiviil helyezett 7001/2005. (MK 170.) FMM-
PM egyiittes iranyelv hatarozott meg. A kovetkezOkben bemutatom, hogy az
egyes mindsitd jegyeket hogyan vizsgalta a Kuria, €s milyen jogkovetkeztetést
vont le az altala megallapitott tényallasbol.

3.1 A munkakor

A munkakdr kapcsan a birdsag kiemelte, hogy abban a kérdésben kellett allast
foglalni, hogy a felek az elvégzendé munkat munkakdrként hataroztdk-e meg.
A torvény a munkakdr fogalmat nem definidlja, az iranyadd jogértelmezés
szerint azonban azon munkak Osszességét, illetve jellegét kell alatta érteni,
amelyeket a munkavallal6 koteles végezni. Az altaldnos megfogalmazas

19 A joggyakorlat-elemzd csoport részére dsszesen kb 6t év alatti 417 itéletet kiildtek meg az
alsobb foku birosagok, melyek koziil 268 elsé-és masodfoku ligy kapcsolodott a joggyakorlat-
elemzés targykoréhez.

Az ligyek nagyobb részében (76%) a munkaviszony (egyéb jogviszony) megsziintetését
sérelmezve hivatkoztak a felperesek az egyenld banasmdd megsértésére, 16 %-aban az
egyenl6 értékli munkaért egyenld bér elvének meg nem tartasat kifogasoltak, mig a tovabbi
par iigyben egyéb okbol hivatkoztak munkahelyi diszkriminacidra.

20 Antonio Aloisi - Silvia Rainone - Nicola Countouris: Platform-work
directive: the clock is ticking. 2024. https://www.socialeurope.eu/platform-
work-directive-the-clock-is-ticking
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mellett a jogirodalom szerint a munkakdr azoknak a feladatoknak a fajlagos
meghatarozasat jelenti, amelyeket a munkavallaloknak teljesitenie kell, azt
juttatja kifejezésre, hogy a munkaltatdé a szervezeti munkamegosztas szerint
egy munkavégzoére milyen feladatokat juttat a munkaszerzddés alapjan.

A perbeli esetben a megbizési keretszerz0dés értelmében adott esetben a
futarnak kizarolag az volt a feladata, hogy meghatarozott cimrél meghatarozott
cimre étel-, illetve italkiszallitast teljesitsen. A Birosag allaspontja szerint az
Altaldnos Szerzédési Feltételek (ASZF) tartalmdbél és az egyedi
megbizasokbol sem lehetett arra a kovetkeztetésre jutni, hogy a feladatokat
platform alperes ténylegesen munkakdrként hatarozta volna meg. A peres
eljarasok rendkiviil erds sajatossdga, hogy annak kell bizonyitania perben,
akinek érdekében all, hogy a tényeldadasat a birosag valdosnak fogadja el. Jelen
perbeli esetben is az eljarasjogi kotelezettség miatt a birdsag ugy itélte meg,
hogy a platform munkavallalé6 nem tudta bizonyitani, hogy a platformnak a
feladat teljesitésére barmilyen réhatdsa lett volna, meghatarozta volna annak
teljesitési modjat, illetve lényeges koriilményeit. Allispontom szerint a
teljesités modjat és a teljesités koriilményeit a munkakori leiras hatarolja le a
gyakorlatban. Megjegyzem, hogy a munkakori leirds nem munkajogi
intézmény, amelyet tartalmazna a Munka Torvénykonyve. Azonban ennek
szdndékolt hidnydban nem lehet azt a jogkovetkeztetést levonni, hogy a
teljesités koriilményeire nincs rahatasa a platformra, hiszen éppen a széleskorii
ellendrzési, jutalmazasi jogkdre mutatja azt, hogy a teljesitést — jobb — igy
kivanja elérni a munkavallalonal.

3.2 A bérezés

A birésag altal megallapitott tényéllas szerint bérezés korében az ASZF
elfogadasaval a felek kozott két részbdl allo dijazas (fix oOrabér plusz a
kiszallitdsok utan dij) rogziilt. Ebbdl arra jutott a birdsag, hogy a felek nem
allapodtak meg az alapbérben, annak is a teljesitménybér form4jaban, a
javadalmazas 6sszege nem volt fixalt vagy maximalt.

3.3 A munkaltato foglalkoztatasi kotelezettsége

A birdsag ezen ismérv alapjan is azt rogzitette, hogy a platform munkaltato
foglalkoztatdsi kotelezettséget?? nem vallalt az altalanos szerzédési

2L Mt. 51. § (1) bekezdése szerint a munkaltatdo koteles a munkavallalot a
munkaszerz6dés ¢és a munkaviszonyra vonatkozd szabalyok szerint
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feltételekben, még a munkavallalé aktiv periddusaiban sem: a platform —
hasonléan a munkavallaléhoz —jogosult volt a mar megkezdett aktiv periddust
is egyoldaluan megsziintetni példaul akkor is, ha nem tudott egyedi megbizast
adni.

A platform munkékra jellemzd, hogy a munkat vallalo az éltala megjeldlt
id6épontokban jelentkezhet munkara és olyan idGtartamban, ami megfelel az
igényeinek. A bir6sag megallapitotta, hogy egyenldtlen munkarend nem volt
meghatarozva, mivel a felek a munkaidé mértékében a szerzédésben nem
allapodtak meg. A munkat vallalo donthette el, hogy alkalmanként valtozo
napi 2, 4, 8 6ra munkavégzést vallal. Ez kotetlen munkarendnek?? sem felel
meg a birosag allaspontja szerint. A birdsag azt is rogzitette, hogy a munkat
vallal¢ ,,a vallalt aktiv periddust jogosult volt kdzben is megsziintetni anélkiil,
hogy ezt jelentenie kellett volna vagy engedélyezésre lett volna sziikség.”
Ennek azonban anyagi kovetkezményei vannak, a munkét vallalonak nem all
érdekében az, hogy a vallalt periddust ne dolgozza végig, hiszen az algoritmus
ezt azonnal értékeli és ,,biinteti”. Ez azt jelentette, hogy csak — a tobbieket
kovetéen - késobb jelentkezhetett az altala kivant idésavra. Igy a kedveltebb
idésavokra kevés esélye lehet a munkavallalonak, ezaltal kevesebb
jovedelemhez is juthat.

A birésag szerint nem mindsiil széleskorli utasitdsadasi jognak az aktiv
periodusok szdmdnak, hosszanak a meghatdrozasa, azzal, hogy ez egy
algoritmus alapjan torténik. E vonatkozéasban a széleskorli utasitdsadasi jog
kibdviilhet a fentivel, hiszen erre nem a felek konszenzusa alapjan keriilhet sor,
csakis a munkaltatd egyoldalu dontése, jog gyakorlasa folytan. A birosag
szerint ezt a korilményt azért nem lehet a platform munkaltatd terhére
értékelni, mivel tiizleti érdeke, hatékonysdgot befolydsold az, hogy aki
megbizhato, szorgalmas, rendszeresen hosszabb aktiv periddusre jelentkezik,
azokat elénybe lehet részesiteni.

Tényként lehet azt rogziteni, hogy hogy a munkajogban a munkavallalok
motivaldsnak szdmtalan eszkdze van (prémium, hénap dolgozoja, tappénzen
nem lévék jutalmazisa) ett6l azonban még nem mindsiilnek

foglalkoztatni, tovabba — a felek eltér6 megallapodasa hidnyaban — a
munkavégzéshez sziikséges feltételeket biztositani.

22 Mt. 96.§ (2) bekezdés szerint a kotetlen munkarend szabalyai: ,,A munkaltaté a munkaidd
beosztasanak jogat — a munkavégzés 6nalld megszervezésére tekintettel — a munkavallalo
szamara irasban atengedheti (kotetlen munkarend). A munkarend kotetlen jellegét nem érinti,
ha a munkavallalo a munkakori feladatok egy részét sajatos jellegiiknél fogva meghatarozott
idépontban vagy id6szakban teljesitheti.”
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onfoglalkoztatonak azok a munkavallalok, akiket igy 0sztondz a munkaltato a
hatékonyabb munkavégzésre.

3.4 Ala — folé rendeltség

A birosag szerint az ala-folérendeltség sem allapithatdé meg ebben a perbeli
esetben, mivel a munkat vallalo6 nem a platform szervezetében végezte a
munkajat, tevékenysége nem annak a céges struktirdjahoz kotédott. Ebbdl arra
kovetkeztetett a birdsag, hogy a munkaltatot egyoldalt irdnyitasi és utasitasi
jogkor sem illette meg. A masodfokon eljart birésag szerint azonban a platform
egyoldalian hatarozta meg a dijazast, a fuvarfeladatokat, azok ellatdsanak a
helyét ¢s idejét, és az aktiv periodusokat, ebbdl pedig kovetkezik a platform
sz€leskorli utasitdsadasi, irdnyitdsi joga, allaspontunk szerint is. A
munkavégzéshez kozlekedési eszkdzt ugyan nem bocsatott a platform a
munkavallalé6 rendelkezésére, de ebbdl egyenesen nem kovetkezik az
onfoglalkoztatds ténye. Hazai viszonylatban nem mondhaté altalanosnak,
hogy a munkaltatd meghatdrozza, hogy milyen jarmiivel kozlekedjen a
munkavallalo, és gépkocsit sem biztosit példaul a védondk szdmara sem a
munkaltatd, holott 6k is ligyfeleket latogatnak a munkaidejiilk nagyobb
részében. A védéndk nem onfoglalkoztatok, ez szintén tény.

A platform GPS rendszert hasznalt, amely a birdsag szerint onmagaban a
munkaltatokénti feliigyeletet nem tdmasztja ald. A GPS rendszer azonban
olyan adatokat tarol, amelyek elemzésével a munkat végzdk szigoru
feliigyelete torténik egyrészrol, masrészrol azt is ellendrzi, hogy a kiszallitas
megfelelden torténik-e, illetve, hogy adott cimhez melyik futar van
legkdzelebb, akinek a teljesités lehetdsége felajanlhato.

3.5. A munkavégzés soran hasznalt eszkozok

A birdsag arra jutott a munkat végzo sajat eszkozeivel (jarmii, mobiltelefon)
végezte a munkajat, amely allaspontja szerint egy vallalkozasi jogviszony l1étét
tamasztja ala. A fentiek szerint kifejtettek alapjan ez vitathato, annal is inkabb,
mivel a platform bocséatja rendelkezésre a munkaruhdt és melegen tartd
bokszot, amelynek a hasznalatara kotelezte is a munkat végzdt. Marketing
célok mogé bujtatva ezen munkaltatoi jegyet valoban tlinhet tigy, hogy ez nem
a munkaviszony sajatossaga, de példaul egy BOSCH gyarban dolgozo
munkavallalé6 munkaruhdja is feliratozva van, amely ugyanugy szolgal
munkaltatoi marka épitést és marketing célokat, mégsem mindsithetd
onfoglalkoztatonak a munkavallalo.

3.6 A munkavégzés helye
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A birdsag szerint a munkavégzési hely sem meghatarozé jelentéségii, mert a
munkat végzo feladata volt az étel kiszallitasa, egyik cimrdl a mésikra, és a
kiszallitasok kozott a tartdzkodasi helyét maga hatdrozhatta meg. Ennek
szintén ellentmond az a fajta munkavégzes, amikor a munkavallal6 szokasosan
nem a telephelyen végzi a tevékenységét, példaul egy mosdgépszereld, vagy
DPD futar.

Osszességében barmelyik oldalt meg lehet indokolni, fontosnak tiind érvekkel
alatdmasztani. Egyetlen koriilményt azonban feltétleniil ki kell emelni: a
platform munkavégzés a feketemunka meleg- hanem forr6 — agya, és azzal
hogy nem mindsiilnek munkaviszonynak, a munkatigyi feliigyelet eljarasa,
amely az ellendrzést szolgalja, minden szinten felesleges er6forras mozgatas,
tekintve a varhat6 legfelsObb szintli birdi dontés tartalmat. A fekete munka
gazdasagra, szocialis ellatd rendszerlinkre gyakorolt karos hatdsait pedig
egyaltalan nem sziikséges elemezni, az ellene torténd kiizdelem a harmadik
orszagbol érkezé munkavallaléi dompingre tekintettel is kiemelten fontos
szerepet kellene, hogy kapjon.

4. A Foodora munkajogi helyzete egyes eurdpai orszagok birosagi
gyakorlata alapjan

Tekintettel arra, hogy a Foodora egy multinacionalis vallalat — platform — és
szamos europai orszagban miikodik, kérdésként mertilhet fel, hogy lehet-e
megkiilonboztetni, és egyes platform munkast dnfoglalkoztatonak, mig mast
munkavallalonak mindsiteni ugyanannal a vallalatnal. A valasz egyértelmiien
nem. Feltételezve, hogy az Altaldnos Szerzddési Feltételek és az Egyedi
Szerzédés tartalma ugyanaz vagy nagyon hasonld, érdekes eredményre
juthatnank, ha nem azonos a jogviszony mindsitése.

4.1 Finnorszag

Finnorszagban a munkavallaloi statuszt a munkaszerzddésekrdl szolo torvény
1. fejezete 1. szakaszanak (1) bekezdése alapjan hatdrozzak meg, amely 6t
kritériumot tartalmaz: Aki munkat szerzddés alapjan végez, masnak, ellenérték
fejében, személyesen, e masik személy irdnyitasa és feliigyelete alatt. Az
itélkezési gyakorlat szerint a felek akarata figyelembe vehetd, de csak akkor,
ha az megfelel a szerz6dés tényleges teljesitésének.

2020-ban a Munkaiigyi Tanacs a Wolt és a Foodora altal alkalmazott futarokat
¢s soforoket munkavallaléonak mindsitette. Elsdsorban a kdvetkezoket
allapitotta meg: az egyének dijazas ellenében végeznek munkat; a munkat
elvileg személyesen kell elvégezni; a platformon keresztiil a vallalatnak
lehet6sége van pontos utasitdsokat adni ¢€s részletesen ellendrizni a
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teljesitményt (pl. GPS-en keresztiil). A Munkaiigyi Tanacs a személyes
munka, a teljesitmény, kiilondsen az iranyitas és a feliigyelet mint ismérveket
vizsgalta. A személyes munkavégzés kapcsan megallapitotta, hogy helyettesek
vagy asszisztensek igénybevételéhez a vallalat kifejezett hozzajaruldsa
sziikséges, ez szerinte elegenddnek tekinthetd a személyes munkavégzés
kritériumanak. Ami az iranyitast és a felligyeletet illeti, a Munkatigyi Tanacs
hangsulyozta, hogy amennyiben a munka jellege feleslegessé teszi a pontos
utasitasokat, elegendd e kritérium teljesitéséhez a vallalat puszta lehetdsége,
hogy sajat szabdlyai szerint hatarozza meg a munkavégzés idejét, helyét és
modjat.3

4.2 Olaszorszag

A Legfelsébb Birosag 2020. januarban hozott hatarozatot arr6l, hogy a
Foodora munkaviszonyban alkalmazza az egyéneket. Az érvelésiik szerint az
¢telfutdirok munkijanak a modjat, idejét és helyét a megbizd (Foodora)
szervezi meg, ezeket aldtdmasztja: a szallitdsokat 30 percen beliil kell
teljesiteni (biintetés terhe mellett); az ételfutdrok a miiszak kezdetén egy
meghatarozott indulési teriileten kell tartozkodniuk, és aktivalniuk kell a
foldrajzi helymeghatarozoé rendszert; ellendrizniiik kell a megrendeléseket,
amikor atveszik 6ket; az ligyfelek kotelesek bejelenteni a sikeres kézbesitést.?

Lathatjuk, hogy két orszagban is eltérd a birdi gyakorlat a hazai dontéstdl. Az
iranyelv elfogadasa ¢s atiiltetése remeélhetéleg meghozza a batorsagot a
birdsadgok szdmara a jogviszony munkavallaldi statusznak vald mindsitésére.

23 Christina HieBl: Case Law on the Classification of Platform Workers Cross-European
Comparative Analysis and Tentative Conclusions. 2024. 14-15.
24 HieBl, 29.
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A KURIA JOGGYAKORLAT EGYSEGESITO SZEREPE A
PLATFORM MUNKAVEGZESSEL OSSZEFUGGESBEN!

UNIFICATION OF JURISPRUDENCE REGARDING TO
PLATFORM WORK BY THE HUNGARIAN CURIA

Nagy Adrienn

Absztrakt

A hazai és nemzetkdzi munkajogi szakirodalom ¢és birdsagi joggyakorlat
népszerll témdja az un. ,.hakni gazdasagba” tartozé internetes munkavégzési
formak munkajogi vizsgalata, kiilonos tekintettel a jogviszony mindsitésére. A
specialitast alapvetéen az jelenti, hogy az internetes munka hiromoldala
kapcsolat, amelyben a munkat végz0 ¢s a felhaszndldo kozott van egy
foglalkoztat6: a digitalis platform (honlap, applikdcié). A Kuria az
Mfv.VIII.10.091/2023/7. 1igyszamon hozott itéletében foglalkozott a
jogviszony mindsitésével egy ételfutar szolgaltatd ligyében, melyben elsd
alkalommal foglalt allast a jogviszony mindsitését illetden: a munkat végzo
személy nem allt munkaviszonyban. Ez a dontés a jelenleg hatdlyos magyar
munkajogi szabalyokkal Osszhangban allo, viszont nem koveti az Eurdpai
Unidban folyd jogalkotasi kezdeményezésben megjelend tendenciat. Jelen
tanulmany célja annak bemutatasa és hangsulyozasa, hogy a Kuria itélete miért
jelent mérfoldkdvet a magyar munkajogi jogalkalmazasban, legaldbbis az
unios iranyelv hatalyba 1épéséig, illetve atiiltetéséig a magyar jogba.

Kulcsszavak: platform munkavégzés, Kuria joggyakorlat egységesitése,
korlatozott precedensrendszer, jogegységi panasz

Abstract

1 A tanulmény a Kulturalis és Innovacidés Minisztérium Nemzeti Kutatasi Fejlesztési és
Innovaciéos Alapbol nyujtott tamogatasaval, az SNN 146841 palyazati program
finanszirozasaban valdsult meg.

* Phd intézetigazgatd egyetemi docens, Miskolci Egyetem Allam- és Jogtudomanyi Kar,
Europai és Nemzetkdzi Jogi Intézet, Polgari Eljarasjogi Tanszék; 3515 Miskolc-
Egyetemvaros; adrienn.turkovicsne.nagy@uni-miskolc.hu
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Popular topic of Hungarian and international labour law literature and court
jurisprudence is the labour law examination of online forms of work belonging
to the so-called "gig work", with special regard to the qualification of legal
relationships. The specialty is basically that internet work is a tripartite
relationship in which there is an employer between the worker and the user:
the digital platform (website, application). In its judgment under case number
Mitv.VIII.10.091/2023/7, the Supreme Court of Hungary dealt with the
classification of the legal relationship in the case of a food delivery service
provider, in which it ruled for the first time regarding the qualification of the
legal relationship: the person performing the work was not in an employment
relationship. This decision may appear to be in line with the current Hungarian
labour laws, but it is contrary to the ongoing legislative initiative in the
European Union. The aim of this study is to present and emphasize why the
judgment of the Hungarian Curia represents a milestone in the application of
Hungarian labour law, at least until the entry into force and transposition of the
EU directive into Hungarian law.

Keywords: platform work, unification of jurisprudence by Hungarian Curia,
limited system of precedent, uniform complaint
1. Bevezetés

A hazai és nemzetkdzi munkajog, szocialis jog egyik legnagyobb kihivéasa a
platform munkavégzés értelmezése, mindsitése és szabalyozisa. A
dinamikusan fejlédd platformok Eurdpa szerte milliok szdmara biztositanak
rugalmas, kotetlen jovedelemforrast, olyan személyek szdmara is megélhetést
biztositva, akik valamely okbol nem kaptak lehetdséget az elsddleges
munkaerépiacon.?

A platform alapt munka a foglalkoztatdsnak olyan, viszonylag 0j formaja,
amikor a munkat végz0 személyeket és a keresletet egy online platform koti
Ossze egymassal. Az Eurdopai Unidban miikodd digitalis munkaplatformokon
keresztiil munkat végzé személyek kb. 90 %-a dnfoglalkoztatd.® A kapcsolddd
szakirodalom — a hagyomanyos munkajog kategoria- és szabalyrendszerében
maradva — alapvetden arra a kérdésre keresi a valaszt, hogy munkaviszonynak

2 ANTONI Rita: A platform munka magyarorszagi terjedése, a szabalyozas, jogvédelem
hianyossagai az unios jogalkotasi kezdeményezés tiikkrében; Munkaiigyi Szemle 2023/junius
https://www.munkaugyiszemle.hu/platform-munka-magyarorszagi-terjedese-szabalyozas-
jogvedelem-hianyossagai-az-unios-jogalkotasi (lekérdezés datuma: 2024. 06. 02.) 1. o.

3 Munkaviszonynak minésiil-e a platform alapi munkavégzés? — Uj unioés szabalyok a
foglalkoztatottak kiszolgaltatottsaganak felszamolasa érdekében;
https://www.jogiforum.hu/cikk/2024/04/24/munkaviszonynak-minosul-e-a-platform-alapu-
munkavegzes-unios-szabalyozas-keszul/ (Iekérdezés datuma: 2024. 05. 30.)
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https://www.munkaugyiszemle.hu/platform-munka-magyarorszagi-terjedese-szabalyozas-jogvedelem-hianyossagai-az-unios-jogalkotasi
https://www.munkaugyiszemle.hu/platform-munka-magyarorszagi-terjedese-szabalyozas-jogvedelem-hianyossagai-az-unios-jogalkotasi
https://www.jogiforum.hu/cikk/2024/04/24/munkaviszonynak-minosul-e-a-platform-alapu-munkavegzes-unios-szabalyozas-keszul/
https://www.jogiforum.hu/cikk/2024/04/24/munkaviszonynak-minosul-e-a-platform-alapu-munkavegzes-unios-szabalyozas-keszul/

vagy polgari jogi jogviszonynak tekinthetjiilk-e a platformokon keresztiil
kifejtett munkavégzési tevékenységet. Vannak olyan allaspontok is, mely
szerint a platformmunka egy atipikus munkaviszony megjelenése 1j
kontdsben.* A szerz8dés mindsitése kdzponti kérdés, mert ez hatarozza meg a
munkavégzé munkajogi statuszat, jogait.’

A jogviszony mindsitésének kérdése nem csak a szakirodalmat, de a
jogalkalmazast is régdéta foglalkoztatja. A legelterjedtebb valasz a
jogalkalmazok oldalardl az, hogy a platformmunkidt munkaviszonnya
mindsitik a birésagok. A probléma legkorabban az USA-ban jelentkezett a
2015-6s O'Connor v. Uber Techs iigyben®, amely az egyik legkorabbi itélet
volt. Azzal érvelt a birésag, hogy a munkaltatéi jelleg megallapitasara szolgalo
tesztet (az USA-ban az un. "Borello-tesztet") nem szabad "mereven és
elszigetelten" értelmezni. Az O'Connor-iigy (amelynek az utézongéi egészen
2019-ig tartottak) még meglepetésnek szamitott sok szempontbol, a Dynamex
Operations W. v. Superior Court (vagy roviden Dynamex) ligyben a birdsag
viszont mar explicite félretolta a Borello-tesztet, hogy a platformmunka
konnyebben munkaviszonnya mindsithetd legyen.

Ugyanezt lathatjuk més orszagokban is. A kozelmultban példaul az Egyestilt
Kiralysag Legfelsébb Birdsdga a Uber BV and others v Aslam and others
tigyben’ 4llapitotta meg a platformmunka munkaviszony jellegét.

4 A kérdéssel kapcsolatos szakirodalom rendkiviil gazdag, lasd példaul Kiss Gergely Arpad:
A platformmunka szabalyozasi perspektivai az 0j unios iranyelv tiikrében; Kozjogi Szemle
2023/3. 65-70. 0.; Kiss Gyorgy: Vazlat a munkat végz6 személyek védelmérdl; Miskolci Jogi
Szemle 2022/1. kiilonszam 207-217. 0.; Kiss Gyorgy: A munkaszerz6dés tovabbélése vagy
egy Uj szerz6dés kialakuldsa; Pro Futuro 2021/2. 12-28. 0.; MELYPATAKI Gabor: Tipikus
polgari jogi szerz6dés vagy munkaviszony? — A platformmunka 0j szabalyainak értékelése az
€16 jog tiikkrében; Miskolci Jogi Szemle 2023/1. kiilonszam 52-66. 0.; RADNAI Veronika: A
platformmunka elhelyezése a verseng6 jogviszonyok rendszerében; Munkajog 2022/4. 23-32.
0.; Riczu Zso6fia: A munkajogi jogalanyisag kérdései — platformmunkavégzés és az MI
jogalanyisaga; Infokommunikacié és Jog 2022/1. 3-7. 0.; SZABO Patrik: A platformalapt
foglalkoztatas mindsitésével kapcsolatos hazai birosagi itéletek bemutatasa, kiilonos
tekintettel a Kuria Mfv.VIII.10.091/2023/7. szamu itéletére; Munkajog 2024/2. 62-69. 0.;
TOTH Hilda: Az algoritmikus menedzsment a platform alapti munkavégzésben; Miskolci Jogi
Szemle 2022/1. kiilonszam 449-458. o.; ZOp1 Zsolt: Algoritmikus menedzsment a
platformmunka vildgaban; Allam- és Jogtudoméany 2022/1. 89-108. o.; Valerio DE STEFANO:
"Crowdsourcing, the Gig-Economy, and the Law" Comparative Labor Law & Policy Journal
2016/3. 461-470.; Marshall STEINBAUM: "Antitrust, Gig-economy and Labor Market Power"
Law and Contemporary Problems 2019/3. 45-64.; loannis LIANNOS -Nicola COUNTOURIS -
Valerio DESTEFANO: "Re-thinking the competition law/labour law interaction: Promoting a
fairer labour market" European Labour Law Journal 2019/3. 291-333. stb.

> GYULAVARI Tamés: Uber sof6rok és tarsaik: munkavallalok vagy oOnfoglalkoztatok?;
Jogtudomanyi K6z16ny 2019/3. 104-118. o.

682 F. Supp. 3d 1133 (N.D. Cal. 2015)

7[2021] UKSC 5.
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Végiil az EU Birdsaga is tucatnyi itéletben foglalkozott azzal a kérdéssel, hogy
ki mindsiil munkavallalonak, ¢és milyen feltételek mellett lesz a
platformmunkabé]l munkaviszony. Legutobb a Yodel iigyben® erésitette meg,
hogy két szempontcsoport jatszik szerepet a munkaviszony meghatarozasaban
a platformmunka kontextusaban: a végzett tevékenység természete, és a felek
kozotti viszony.®

A kérdést az Europai Unid jogalkotési szinten is megkisérli rendezni, jelenleg
rendes jogalkotdsi eljaras van folyamatban iranyelv elfogaddsira a
platformalapi munkavégzés munkakoriilményeinek javitasal® targyaban. Az
iranyelv bevezetni szandékozik a munkaviszony vélelmét szemben az
onfoglalkoztatassal, ha a nemzeti jog és kollektiv szerz6dés alapjan, valamint
az unids itélkezési gyakorlat figyelembevételével ellendrzésre és iranyitasra
utal6 tények allnak fenn. A bizonyitasi teher a platformot terheli, neki kell
bizonyitania, hogy konkrét esetben nem munkaviszony, hanem mas polgari
jogi jogviszony all fenn a felek kozott.

Mindezen elézmények utdn Iélegzet visszafojtva varta a magyar
jogéasztarsadalom, hogy a Kuria dontést hozzon egy ételkiszallitdssal
foglalkozo6 felperesi kereset targyaban, mely alapvetden annak megallapitasara
iranyult, hogy kozte és a platform kozott munkaszerzddés allt fenn. Jelen
tanulmanynak nem az a célja, hogy a Kuria dontésében foglaltakat részletesen
elemezze. Az itélet tartalmanak ismertetését kovetden alapvetden arra hivjuk
fel a figyelmet, hogy a magyar joggyakorlatban miért érdemel ez a kuriai
dontés kiemelt figyelmet, mennyiben fogja meghatarozni a jOovobeli
joggyakorlatot Magyarorszagon vélhetéen az eurdpai unids irdnyelv
elfogadéasaig és annak a magyar jogba torténd atiiltetéséig.

2. A Kiria dontése a platform munkavégzés mindésitése targyaban

Az Mfv.VIII.10.091/2023/7. iigyszamon kelt itéletben rogzitett tényallas
szerint az alperes 4ltal izemeltetett népszerli platformon keresztiil az alperes
kozvetitdi tevékenységet folytat az ételeket, italokat megrendeld ligyfelek és
az éttermek kozott. Ezt meghaladdan 2019 6ta kiszallitasi szolgaltatast is nyujt,
ha az érintett étteremmel igy allapodott meg. A kiszallitast ténylegesen az
alperes futarjai végzik. A felperes ételfutarként dolgozott az alperesnél. A
felperes a tevékenységét egyéni vallalkozoként latta el. A felperes a perben
annak megallapitasa irant terjesztett eld kereseti kérelmet, hogy a perrel érintett
id6tartamban munkaviszonyban allt alperesnél heti 40 6ra idétartamban.

8 B kontra Yodel Delivery Network Ltd. C-692/19.

® A nemzetkodzi joggyakorlatrol lasd részletesen ZODI Zsolt: Algoritmikus menedzsment a
platformmunka vilagiban; Allam- és Jogtudomany 2022/1. 89-108. o.

10 COM(2021) 762; eljaras: 2021/0414 (COD)

200



A birosagnak alapvetden abban a kérdésben kellett allast foglalnia, hogy az
ételfutarként tevékenységet folytatd felperes munkaviszonyban vagy
megbizasi jogviszony keretében folytatta-e tevékenységét a platformmunka
keretében. A jogeset érdekessége, hogy az elséfokon eljart Debreceni
Torvényszék a felperes keresetét elutasitotta, mig a masodfokon itélkezo
Debreceni [tél6bala a felperes jogviszonyat munkaszerzddésnek minésitette.
A feliilvizsgalati kérelem folytan eljart Kuria az elséfoku birosag dontésével
értett egyet, azaz rogzitette, hogy a felperes €s az alperes kozotti jogviszony
nem mindsiil munkaviszonynak. Az itéletben rogzitett elvi tartalom szerint az
ételfutar felperes esetében nem voltak megallapithatok azok a munkaviszony
fennalltara utald ismérvek, amelyek alatdmasztottdk a tevékenység e
foglalkoztatasi formaban torténd megvaldsulasat. A platform munkavégzés
lényegét a Kuria abban latta, hogy a vallalkozasok informécios ¢és
kommunikécios technologidt hasznalnak a munkavégzék nagyobb
csoportjanak a megszervezésére annak érdekében, hogy kiszervezzék a munka
elvégzését. Az internet segitségével biztositjak azt, hogy a gazdasagi szereplok
szamara folyamatosan rendelkezésre 4alljon a munkavégzék nagy,
meghatarozatlan szamt személybdl allo, allandéan véltozd csoportja. A
platform els6dlegesen a felek egymasra talalasaban segit, de része van a dijazés
meghatarozasaban ¢€s kifizetésében, illetve az elvégzett munka értékelésében
is. A platform munka nem egy homogén egységes jelenség, illetve fogalom.
A digitalis platformon keresztiil torténd tevékenység sokféle lehet (személy
vagy aruszallitas, ételkihordas, programozas stb.). A végzett munka jellegére
tekintettel nincs lehetdség altalanos szabalyok alkalmazasara megfeleld
jogszabalyi kornyezet hianyaban, igy mindig az adott munkavégzés
koriilményeit kell a vizsgalat korébe vonni. Az Eurdpai Birdsag jogesetei sem
tilkroznek egységes allaspontot, ugyanez igaz a hazai jogértelmezésre is. Ezért
jelen perben kizardlag egyedi ligyben, a felperes mint ételfutar esetében kellett
meghatarozni, hogy tevékenységét megbizas vagy munkaviszony keretében
végezte-e.

A jogviszony mindsitése soran fontos kiindulopont volt, hogy
Magyarorszdgon még mindig meghatdrozd az Onalldtlan (azaz
munkaviszonyban) és az 6nallo (azaz polgéri jogi jogviszonyban) végzett
munka alapjan tipizald bindris modell, tehat a munkat végzé személy vagy
munkaviszonyban, vagy polgari jogi jogviszonyban fejti ki tevékenységét.
Hazankban semmilyen &atmeneti kategoria nem létezik a kettd kozotti
atmenetnek megfeleld jellegzetességekkel bird foglalkoztatdsra, ami mas
nemzetek jogaban fellelhetd. A Ktria az itélet indokolasaban hangstlyozta,
hogy jelen tigyben nem altalanos jogpolitikai vagy jogalkotoi kérdésben foglalt
allast, hanem a per targyat képezo egyedi ligyben a kereseti kérelem alapjat
képezd jogszabalyok alapjan hozta meg dontését.
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A kovetkezetes itélkezési gyakorlat szerint amennyiben a munka természete
folytin a tevékenység nemcsak munkaviszony, hanem munkavégzésre
iranyul6 mas jogviszony keretében is ellathato, a szerz6dési szabadsag elvére
figyelemmel a felek szabadon donthetnek arrél, hogy a munkavégzés milyen
tipustl szerzédés (polgari jogi vagy munkaszerzédés) alapjan torténjen.tt A
perben az alperes mindvégig allitotta, hogy nem kivant munkaszerzodést
1étesiteni, a felperessel azonos tevékenységet végzo egyetlen személlyel sem
kotott munkaszerzodést. A feleperes tudta, hogy a munka eléfeltétele az egyéni
vallalkoz6i engedély, a jogviszony fennallta alatt egy esetben sem kifogasolta
a jogviszony jellegét.

A perrel érintett munka jellegénél fogva polgari jogi szerzédés keretében is
ellathaté volt, igy a Kuridnak abban kellett allast foglalnia, hogy a
foglalkoztatds megvaldsuldsa sordn a polgari jogviszonyra vagy a
munkaviszonyra jellemz6 elemek kertiltek-e talsulyba. Hosszas mérlegelést
kovetden arra a kovetkeztetésre jutott, hogy az ételfutér felperes esetében nem
voltak megallapithatok azok a munkaviszony fenndlltdra utald ismérvek,
amelyek alatamasztandk a tevékenység e foglalkoztatdsi forméaban torténd
megvalosulasat. Tobbek kozott a felperes altal ellatando feladatokat az alperes
nem munkakdrként hatdrozta meg; az alkalmazott bérezés nem volt
teljesitménybérezésnek tekinthetd; az alperes nem hatarozta meg az
ételkiszallitasra forditando 1d6t, az kizardlag a felperes igényei szerint alakult,
azaz a felperes részére tényleges munkaidd nem volt meghatarozva. A felperes
tevékenységét nem az alperes szervezetében végezte, nem volt megéllapithatd
a szigoru ala- folérendeltségi viszony, sem a munkaltatot megilletd széles korii
irdnyitasi és utasitasi jogkor. A felperes nem vitdsan sajat eszkdzeivel (jarmd,
mobiltelefon) végezte a munkajat, ami ugyancsak egy vallalkozasi jogviszony
1étét tdmasztja ald. Onmagéaban pedig az a koriilmény, hogy a felperes az
alperes altal rendelkezésre bocsatott munkaruha €s melegen tarto boksz
hasznalatara, alapvetd etikai normak betartasara volt koteles, a munkaviszony
fennallasat nem bizonyitja, értékelheté marketing fogasként. A munkavégzési
hely sem meghatarozo jelentdségii, mert a felperes altal végzett szolgaltatas az
volt, hogy egyik cimrdl a mésikra széllitsa az ételt, italt. A kiszallitdsok kozott
tartdzkodasi helyét maga hatdrozhatta meg.

3. A Kiiria itéletének jelentésége a magyar korlatozott precedensrendszer
alapjan

Az Alaptorvény 25. cikk (3) bekezdése alapjan a Kuria kiemelt feladata a
birésagok jogalkalmazasanak egységét biztositani. E jogszabalyi rendelkezés

1 BH2017. 412. (Karia Mfv.1.10.566/2016.)
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okén a legfobb biroi szerv felelds a jogalkalmazas iranyitasaért, a jogegység
megteremtéséért ¢s fenntartadsaért. A feladat végrehajtasa jegyében tobb eszkoz
is rendelkezésére all, melyek korében 2020-ban kovetkezett be egy jelentds
valtozéas, melyet a magyar szakirodalom a korlatozott precedensrendszer
bevezetésével illet. Idén, 2024-ben e jogintézmény mar a negyedik
sziiletésnapjat iinnepelhette.

A Kiria hataskorébe tartozo jogegységi eljarasok és jogorvoslati lehetdségek
modosultak 2020. aprilis 1-jén az egyes torvényeknek az egyfoku jarasi
hivatali eljarasok megteremtésével 6sszefliggd modositasarol szolo 2019. évi
CXXVIL torvény hatalyba Iépésével. E jogszabaly modositotta tobbek kozott
a birdsagok szervezetérdl és igazgatasarol szolo 2011. évi CLXI. térvény (a
tovabbiakban: Bszi.), a biintetéeljarasrol szolo 2017. évi XC. torvény, a
kozigazgatdsi perrendtartasrol szold 2017. évi 1. torvény és a polgari
perrendtartasrol szo6ld 2016. évi CXXX. torvény (a tovabbiakban: Pp.)
vonatkozo rendelkezéseit.'?

Alapveto valtozasok mentek végbe a hazai birésagok kotelezettségeit tekintve
¢s azt mondhatjuk, hogy a Kuria feladatkore — és végiil is a feleldssége — boviilt
a leginkabb. A ,korlatozott precedensrendszer” mint fogalom nem talalhato
meg a hazai jogszabdlyokban, egyediil a Bszi. modositdsa kapcsan megjelent
miniszteri indokolasban taldlkozhatunk ezzel a kifejezéssel. A jogalkoto
szandéka egyértelmiien az volt, hogy a joggyakorlat egységessége fenntarthato
legyen.

A magyar precedens rendszer azért korlatozott, mert kizardlag a Kiria
hatarozatai birnak precedens-hatassal, és kotelezik az alsobb foku birosagokat.
Masfeldl nem jelent abszolut kotelezettséget a Kuria korabbi hatarozatainak
kovetését illetden, jogkérdésben indokolasi kotelezettség mellett el lehet térni
a korabbi jogértelmezéstdl. Ha azonban az eltérés nem volt indokolt, vagy az
alsobb foku birdsag nem indokolta meg eltérd jogértelmezését, a Kuria ezt
feliilvizsgalati eljaras keretében orvosolja, vagy ha kuriai hatarozat esetében
tapasztalhatd indokolatlan eltérés, az a jogegységi panasz eljaras keretében
orvosolhat6. A korlatozottsdg harmadrészt abban ragadhatd meg, hogy a
magyar kontinentdlis jogrendszerben a jogszabdlyok véltozasa érinti, adott
esetben megsziinteti egy koradbbi dontés precedens hatdsat, mivel a Kuria
hatarozata nem mindsiil jogforrasnak, csupan értelmezési forrasként miikodik.
Ezzel ellentétben az angolszdsz jogrendszerekben a kotelezd precedens
(binding precedent) jogforrasként alkalmazhat6.®

A 2019-es torvénymodositds a Kuridnak az Osszes, 2012. januar 1-je utan
hozott és a Birdsagi Hatarozatok Gytlijteményében kozzétett hatirozatat

12\/ARGA Zsofia: A precedensrendszer és az EU-jog. Eurdpai Jogakadémia, 2021/5. 48. o.
13 Ficsor Krisztina — PATYI Andrds: A jogegységi panasz eljards mint a jogegység
biztositasanak eszkoze a Kuria gyakorlataban; Kariai Dontések 2022/8. 1313. 0.; VARGA Zs.
Andras: Tiz gondolat a jogegységrol és a precedenshatasrol; Magyar Jog 2020/2. 81-87. o.
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precedenserdvel ruhazta fel. A modositasok elott csak a Kuria jogegységi
hatarozatai rendelkeztek ilyen kotelezo erdvel. A birosagok tehat kotelesek a
Kuria jogértelmezését kovetni. E szabaly azonban nem eredményezheti az
itélkezé birok fliggetlenségének sérelmét. Ezért az eljarasjogi torvények
lehetové teszik a Kuria jogértelmezésétdl valo eltérést, ha az ligy koriilményei
vagy az Alaptorvénnyel vald Osszhang érdekében sziikséges. Az eltérést
azonban az itéletben kiilon indokolni sziikséges. A felek vitathatjak az eltérés
megalapozottsagat, amire elsdsorban a biintetd, polgari és kozigazgatasi
perrendtartasrol szolo torvényben biztositott rendes €s rendkiviili jogorvoslati
eszk6zok alkalmasak. Ha a feleknek mar nem all rendelkezésére jogorvoslati
eszk6z, mert azokat mar kimeritették, vagy ilyen eszkdz igénybevétele kizart
(ideértve azt az esetet is, ha a Kuria tanacsa tért el a joggyakorlattol), a Bszi.
01j jogorvoslati eszkdzként vezette be a jogegységi panaszt.'*

A jogegységi panasz a jogallamisag elvének a jogalkalmazéasban torténd
érvényesiilését garantdlni hivatott, viszonylag 1j intézmény a magyar
jogrendben. Az igazsagszolgaltatast érintdéen a jogallamisag részét képezd
jogbiztonsag elvének fontos kovetelménye, hogy a birdésagok hasonlo
tényallassal rendelkezd esetekben ugyanazon jogforrasokat hasonld modon
értelmezzék. Az egységes jogalkalmazas biztositdsanak feladatat az
Alaptorvénynek megfelelden kizardlag a Kuria végzi. A jogegysé€gi panasz
bevezetésével a jogalkotd lehetdvé tette, hogy a Kuria az adott ligyekben az
alapeljarasban érintett felek részvételével biztositsa az egységes jogalkalmazés
megvalosulasat.® A jogintézmény gyakorlati jelentdségét mutatja, hogy
bevezetésének évében, 2020-ban még csak 6 ligy, mig 2023-ban mar 72 iigy
érkezett a Jogegységi Panasz Tan4cshoz.'®

Fontos hangstlyozni azt is, hogy a Kuria hatirozatainak kotéerdvel valo
felruhazasa mellett a reform megsziintette az elvi birdsagi hatarozatok és elvi
birdsagi dontések kozzétételének lehetdségét.t’

Mindezek alapjan megallapithatd, hogy a Kuria Mfv.VIII.10.091/2023/7.
iigyszamon hozott itélete — mely a Birdsagi Hatdrozatok Gytljteményében
kozzétételre keriilt — precedenshatassal bir, azaz a platform jellegli
munkavégzések esetében a jogviszony mindsitése kapcsan hivatkozasi alapul
szolgal. Természetesen a kotder6hoz tovabbi kovetelmények érvényesiilése is
sziikséges, mint példaul az ligyazonossag fennallasa, melynek tartalmat a
kovetkezo részben fejtjiik ki bovebben.

1% A 2019. évi CXXVIL tdrvény végsé elbterjesztéi indokolasa, a 65-74. §-okhoz firt
magyarazat

15 Ficsor Krisztina — PATYI Andrds: A jogegységi panasz eljards mint a jogegység
biztositasanak eszkoze a Kuria gyakorlataban; Kuriai Dontések 2022/8. 1311. o.

16 Karia Evkonyv 2023. 88. o.

17 OszToVITS Andrés: Torvénymodositas a birdsagi joggyakorlat egységesitése érdekében — jo
iranyba tett rossz 1épés?; Magyar Jog 2020/2. 74-75. o.
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4. Miért bir kiemelked6 jelentoséggel a Kiria hatarozata?

Roviden megvalaszolva a kérdést: azért, mert azokban az tigyekben, ahol az
iigyazonossag megallapithatd, a birdsagoknak f6szabaly szerint kdvetniiik kell
a Kuria precedensértékli hatarozataban foglalt jogértelmezést. Ez alapvetden
azt jelenti, hogy a jelenleg hatdlyos magyar jogszabalyok alapjan a platform
munkavégzés nem mindsiill munkaszerzodésnek!

E megallapitast arnyalni sziikséges annyiban, hogy az ,iigyazonossag”
kovetelményének fenn kell allnia. E fogalom lényeges tartalmat a Kuria a
jogegységi panasz hatarozataiban fejtette ki. ,,Az ligyazonossag tobb tényezo
altal befolyasolt, Osszetett jogfogalom, amelyet mindig esetrdl esetre kell
vizsgalni. Ha a dontések jogkérdésben vald hasonlosagat vizsgalja a Kuria,
szigortian kell venni az Osszehasonlitott bir6i dontésekben az alkalmazott
anyagi jogszabaly egyezOségét (hatdly, normatartalom) és a jogértelmezés
szempontjabol relevans tények azonossdgat. A Kuria sziikségesnek tartja
hangstlyozni, hogy nincs iligyazonossag eltéré anyagi jogi hatterli, azonos
anyagi jogi hattér mellett eltérd kérelmet tartalmazod, vagy azonos anyagi jogi
hattér mellett az Osszehasonlitast Ilehetetlenné tevd vagy relevans
koriilményekben jelentésen kiillonbozd tényallasti ligyek és annak alapjan
indult jogvitak kozott. Alappal kérddjelezheté meg az ligyazonossag tovabba
az azonos anyagi jogi hattér mellett eltérd kereseti vagy eltérd feliilvizsgélati
érvelés esetén.”1®

Tehat a tényallasok Osszehasonlitdsa nem pusztan azt koveteli meg, hogy
értekeld szempontok nélkiill pusztan leirjuk az eset tényallasait ¢és
megvizsgaljuk, hogy van-e benniik hasonl6 tényelem, hanem azt, hogy a
relevans tények kivalasztdsa az adott ligyekben alkalmazott jogforrasok
értelmezésén keresztiil torténjen. Igy az is lehetséges, hogy két eset tartalmaz
hasonlé tényelemeket, azonban a jogkérdések tekintetében mégsem vethetdk
ossze egymassal.® Osszefoglalva az {igyazonossag vizsgalatanak mindig a
konkrét ligyhoz kell kotddnie, a konkrét timadott hatarozat relevans, sajatos
elemeit sziikséges Osszehasonlitani a hivatkozott hatdrozatokban szerepld
tényekkel €s jogértelmezéssel.

Masfeldl a Kuria koveti az Alkotmanybirdsdgnak az AB hatarozatokban
alkalmazott érvelési technikdjat. Az Alkotmanybirdsag tobb mint 30 évnyi
tapasztalatot halmozott fel a korabbi esetek kezelését, azaz a megel6z6
dontések Ujabb dontések meghozatala soran vald figyelembevételét és
felhasznalasat illetéen. Ezek koziil a tapasztalatok koziil a Kuria tobbet is

18 Jpe.1.60.005/2021/5. sz. hatarozat
1 Ficsor Krisztina — PATYI Andrds: A jogegységi panasz eljards mint a jogegység
biztositasanak eszkoze a Ktiria gyakorlataban; Kuriai Dontések 2022/8. 1317. o.
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hasznositani tudott, illetve iranymutatasként alkalmazott a jogegységi panasz
eljarasok lefolytatasa soran.?’ Egy empirikus kutatds eredménye is ramutatott
arra, hogy a Ktiria polgari és gazdasagi ligyszakban hozott hatarozatai névekvo
tendenciaban hivatkoznak korabbi, precedens hatarozatokra.?:
Egyetérthetiink azzal a megallapitassal, hogy a korlatozott precedensrendszer
bevezetése mind a Kuriat, mind a birdésdgokat, mind a tobbi jogdszi
hivatasrendet nehéz feladat elé¢ allitja, amennyiben a Kuria kozzétett
hatarozatainak készség szintli ismeretét kdveteli meg. Latnunk kell azt is, hogy
az ligyazonossag sokrétli fogalma, ahogyan azt a Kuria értelmezi, nemcsak a
birdsagoktol kdveteli meg az e kdrben relevans koriilmények (tényallas, jogi
szabalyozas, kérelmek, jogkérdés) gondos elemzését és Osszevetését. A
jovOben a jogaszképzes és tovabbképzés, valamint az informatikai fejlesztések
egyik 0j iranyvonala lesz e munka modszerének elsajatitasa és timogatasa.??

5. Zaro6 gondolatok

A platformmunka jelensége évek ota okoz fejtorést a szabalyozdoknak,
mindenekel6tt azért, mert nehezen lehet a hagyomanyos munkaviszony keretei
kozé beszoritani. Ennek, egyebek mellett az egyik f6 oka az, hogy a platformok
a munkat algoritmusok segitségével szervezik, igy egyrészt nehezen
azonosithatd "a munkaltaté", masrészt az algoritmusok mikodése gyakran
nehezen elmagyarazhat6. A platformmunkaval kapcsolatban nemzetkozi
szinten a jogalkotok és a birdsagok f6 megoldasi javaslata altalaban az volt,
hogy a platformmunkara megprobaltdk a hagyomanyos munkajog hatalyat
kiterjeszteni, a platformmunkasokat pedig munkavallalokként kezelni.

Eléremutato, hogy az 1) platformmunka irdnyelvjavaslata szintén
hangsulyosan kezeli az algoritmikus menedzsment kérdését, €s rogziti a
magyarazathoz fiiz6d6 jogot és az emberhez valo fellebbezés jogat.
Ugyanakkor annyiban a Javaslat is a régi paradigméban mozog, hogy
els6dleges megoldasként azzal operal, hogy megdonthetd vélelmet allit fel
minden platformmunkara vonatkozoan, hogy az munkaviszony. Néhany éven
beliil kideriil, hogy melyik szabalyozasi irany lesz a hatékonyabb, melyik fogja

2 PATYI Andrés: A jogegységi panasz bevezetésének és tovabbfejlesztésének néhany kérdése;
in: Pongracz Alex (szerk.): Unnepi tanulményok a 65. éves Cs. Kiss Lajos tiszteletére. Ut
vocatio scientia; Ludovika Egyetemi Kiado, Bp. 2021. 305. o.

21 A kutatasrél részletesen lasd: AUER Adam — CSIBOR Ferenc — OR0Osz Katalin — POLLNER
Péter: A korlatozott precedensrendszer hatasa a kuriai itéletek hivatkozasaira; Jogtudomanyi
Ko6zl6ny 2024/5. 224-235. 0.

22 POMEISL Andras Jozsef: A korlatozott precedensrendszer a birdsigok gyakorlataban;
Kozjegyzok Kozlonye 2023/2. 19. o.
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ugy megvédeni a platformmunkasokat, hogy ekdzben hagyja 1étezni és hatni a
platform-6koszisztémat is.

A jelen tanulmany bevezetésében felvillantott nemzetkozi joggyakorlat
fényében a magyar Kuaria Mfv.VIIL.10.091/2023/7. sz. ligyben képviselt
allaspontja alapvetden konzervativnak tekinthetd, mely alatt azt értjiik, hogy a
munkajogviszony megallapitasahoz sziikséges tradicionalis ismérvekt6l nem
kivant eltérni a jogértelmezésben a talaros testiillet. Ezen az alldsponton
vélhetden az eurdpai unids iranyelvet atiiltetd magyar jogalkotds fog tudni
valtoztatni, mely reményeink szerint a kdzeljovoben be is fog kovetkezni.
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